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Statement of Issues. 


Appellees operate dining and lodging facilities located 
near a mine operation in California. Such facilities are 
utilized by employees of another company which operates 
the mine. Appellant contends that the employees of 
Appellees engaged in providing such facilities are subject 
to the Fair Labor Standards Act, as amended.’ Accord- 
ingly it filed an action for injunction in the District Court. 


Appellees contended, in reply, first, that the Act did not 
cover Appellees’ employees; second, that if it were deter- 
mined that the Act did so, Appellees’ establishment was 
Gxempiounder section 13(2)(2) of the Act as a retail 


fem 076,.52 Stat. 1060, as amended by C. 736, 63 Stat. 910, 29 
U.S. C. (1952 ed.), 201 ef seg., herein referred to as the Act. 
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and service establishment, and, thirdly, Appellees’ em- 
ployees were exempt as engaged in a local retailing capa- 
city under Section 13(a)(1) of the Act. 


The facts were principally established by stipulation, 
additional facts also being established at the trial. 


The District Court dismissed the action and denied 
Appellant’s request for injunctive relief upon the ground 
that the Act did not cover Appellees’ employees. The 
District Court also found that Appellees’ operation was 
a retail and service establishment. 


Appellant thereupon appealed. In view of the circum- 
stances of this case, the issues presented for decision by 
this Court are the same as those which were presented 
to the District Court. 


Statement of Facts. 


Because Appellant’s Statement of the Case is incomplete, 
argumentative in major respects and includes conclusions 
concerning the significance of the facts stated, Appellees 
feel it desirable to present their own statement of facts.’ 


The facts are established principally by stipulation 
[Tr. 14-50]. Additional facts not included in the stipu- 
lation were established at the trial by evidence which is 
uncontradicted in any material respect. The Findings of 
Fact appear at pages 52 to 74 of the Transcript of Record. 


2All emphasis in this brief is ours except where otherwise indi- 
cated. References to the Transcript of Record are designated “Tr.” 
followed by the page number. References to Appellant’s brief are 
designated ‘““App. Br.” followed by the page number. References 
to the exhibits attached to the Stipulation are designated ‘‘Stip. 
Ex.”, followed by the letter. Reference to Appellees’ exhibits 
accepted into evidence at the trial are designated “Def. App. Ex. 
followed by the letter. 
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Appellees are copartners in a concern doing business 
as H. S. Anderson Co. Appellees operate an establish- 
ment providing dining and lodging facilities principally, 
but not exclusively, to employees of the Anaconda Copper 
Mining Company (hereinafter referred to as Anaconda) 
near Darwin, California. For this purpose Appellees 
lease certain properties from Anaconda. In connection 
with the furnishing of dining and lodging facilities to 
the employees of Anaconda, Appellees operate as an in- 
dependent contractor in accordance with the terms of a 
contract, as amended, with Anaconda [Stip. Ex. B]. The 
management, operation and maintenance functions relative 
to the provision of the dining and lodging facilities are 
entirely performed by Appellees. The wages, hours and 
working conditions of the employees of Appellees are de- 
termined by Appellees. Such employees are supervised, 
controlled and directed by Appellees [Tr. 53]. 


Approximately 11 persons are regularly employed by 
Appellees at the Anaconda operation. These employees 
consist of a manager, a chef, commissary clerk, second 
cook, dishwasher, waiters, combination men and janitors. 
In addition to making dining, lodging and commissary 
service available to employees of Anaconda, such serv- 
ices are occasionally utilized by other persons in the 
area and by the public [Tr. 53]. 


Appellees’ facilities consist of a dining room, kitchen, 
a commissary where beer, soft drinks, tobacco, toilet and 
similar articles are sold, and a lodging facility consisting 
of a lobby and single and double rooms [Tr. 53-54]. 


Less than 20% of the employees of Anaconda regu- 
larly use the dining facility of Appellee, some 80% obtain- 
ing their meals elsewhere. About one-fourth of the em- 
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ployees of Anaconda utilize the lodging facility. While 
the number of employees of Anaconda will vary, the 
average number of employees would be in the neighbor- 
head of 22240°2365| Tr. 55]. 


An average of 62 employees utilize Appellees’ lodging 
facility which has a capacity of approximately 75, exclu- 
sive of those employed by Appellees. Of these, approxi- 
mately 49 have regularly used the Appellees’ dining fa- 
cility. Others from time to time for various reasons will 
use such facilities. Men who do not reside at Appellees’ 
lodging facility are occasionally served in the dining 
room. Meal times are adjusted principally to accommo- 
date the availability of employees of Anaconda. Ap- 
pellees’ facilities are open to be patronized by the public 
including guests and visitors, salesmen, members of his- 
torical and geological organizations which have interests 
in the area, and other members of the general public 
who may be in the area for other purposes. An average 
of 168 meals per month are served to such customers 


[Tr. 55-58]. 


Some of the employees of Anaconda who do not use 
Appellees’ lodging or eating facilities reside in homes 
or apartments rented to them by Anaconda. Others live 
either in trailers rented by Anaconda or owned by the 
employees. Still others, some 29, live in neighboring 
communities. Approximately seven employees of Ana- 
conda live in the town of Darwin about one mile away. 
Ten others live in the town of Keeler approximately 22 
miles from the Anaconda property. Approximately 10 
live in the town of Lone Pine located 37 miles from the 
Anaconda property. Two others live at intermediate 
points [Tr. 55-56]. 
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These employees commute daily over paved two-lane 
highways between such communities and the Anaconda 
property. The principal mode of passenger transporta- 
tion is by automobile. There are daily deliveries of mail 
and freight. A contract motor carrier of ore running 
between Lone Pine and the Anaconda property provides 
free transportation to those who desire to make use of 
it. These runs are made at least six times per day, some- 
times as frequently as once or twice an hour. Two 
additional persons may ride in the cab with the driver. 
The roads are almost always passable [Tr. 58-59]. 


The town of Darwin is located approximately one mile 
from the Anaconda facility over a paved two-lane high- 
way. Anaconda is located between Darwin and State 
Highway 190 which highway, approximately 6 miles 
iene Darwin, runs from Lone Pine into Panamint 
Valley. Darwin, with a population of 125, contains 
a service station, post office, a restaurant known as 
Darwin’s Cafe, which among other fare serves steak 
dinners® [Tr. 60], Crosson’s Cafe which serves ham- 
burgers, chili and beans, ham sandwiches and similar 
items, and Taylor’s which is a combination grocery store 
and dispenser of soft drinks. In addition, a general mer- 
chandise and grocery store, known as Lurcott’s is located 
between the Anaconda property and Darwin. Lurcott’s 
conducts a general grocery business including the sale of 


3On two occasions, Appellant states that this cafe is now under 
new management which “confines” itself to serving ham _ sand- 
wiches and chili [App. Br. 4, 21]. This statement even if sup- 
ported would contradict the stipulated facts [Tr. 21], contrary to 
the Stipulation [Tr. 30]. However, the testimony alleged to sup- 
port it does not do so; the testimony is not contrary to the Stipu- 
lation and by no means purports to be exclusive either as to fare 
or time of cperation. 
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meats and produce as well as general merchandise. An 
airport approved by the Civil Aeronautics Authority is 
also located at Darwin. One employee regularly residing 
at Appellees’ facility owns a home in Darwin. Darwin 
is not located on Anaconda property [Tr. 59-61; Stip., 
Bess EyGyH; 1, Jp Kei M, and Nel. 

Olancha is located approximately 34 miles distant from 
Darwin over a paved highway on the main Los Angeles- 
Reno highway, U. S. Highway 395. Olancha contains 
three restaurants as well as three motels. Housing with 
cooking facilities is also available. These facilities, ac- 
commodating 12 persons, rent for $15.00 per week. The 
motels are available for $3.00 per day. Olancha is the 
community center for several mine and chemical com- 
panies { Tr. 6lj,Stip., Exs. O; PyandQ]. 

The town of Keeler is located on State Highway 190 
between Darwin and Lone Pine. It is approximately 23 
miles from Darwin. Keeler contains a restaurant which 
serves short orders and meals upon a limited basis, and 
a grocery store. The population is approximately 150 
[(Ereo2eStipwiExs oR, Sandal ie 

Panamint Springs is also located on State Highway 
190, approximately 23 miles by paved highway from the 
Anaconda property. Permanent Springs, with a popula- 
tion of 10 to 12, contains a restaurant and a motel to 
accommodate 30 persons and is open to the general pub- 
lie (hr 62 Ssrip-. Exs. U andayge 


*It has been stipulated that Exhibits A through X inclusive and 
BB, attached to the Stipulation and Order dated October 3, 1953, 
and Defendant-Appeltees’ Exhibits A through H_ inclusive intro- 
duced at the trial, could be considered by the Court in their original 
form [Stipulations before this Court dated April 29, 1954 and 
May 14, 1954]. These exhibits consist of photographs and docu- 
ments. 
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The town of Lone Pine is located on U. S. Highway 
395 approximately 38 miles from Darwin, all but 6 miles 
over State Highway 190 [Stip., Ex. X]. Lone Pine with 
a population of approximately 1,415 contains several res- 
taurants, motels, a hotel, boarding houses, and rooming 
houses available to the general public [Tr. 62-63; Stip., 
Ex. W]. 

Employees of Anaconda are not confined to Anaconda 
property or required by Anaconda to eat or lodge at any 
particular place. Such employees return to their homes 
during the lunch hour or will bring their own lunches 
with them to Anaconda facilities [Tr. 64]. Employees 
of Anaconda, as of September 15, 1952, earned at least 
from $86.13 to $109.65 per week, in addition to health 
and welfare, premium pay and other fringe benefits 
[Stip., Ex. BB, Agreement, pp. 28-29; Art. II of Supple- 
ment dated September 15, 1952; Section 4(a) of Amend- 
ment dated October, 1953]. 

Appellees’ housing and commissary facilities have op- 
erated at a profit. However, the dining facility has op- 
erated at a loss. With respect to the employees of Ana- 
conda who utilize Appellees’ dining facility, Anaconda 
under its agreement with Appellees, if necessary, meets 
any deficit up to the amount of $750.00 per month; sal- 
aries and expenses of Appellees’ home office, 1. e., over- 
head, are not considered in determining this amount. 
There is therefore no guarantee of net profit [Tr. 64-66]. 

Appellant concedes that the commissary clerk is out- 
side the scope of coverage of the Act. Appellant also 
concedes that even assuming coverage the manager is 
exempt under Section 13(a)(1) of the Act [Tr. 66]. 

In the event that the sales and services provided by 
Appellees at their Darwin operation should be curtailed 
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or abandoned entirely there would be only a temporary 
inconvenience to the operation of the mine. The effect 
upon production at the mine would not be substantial even 
during this temporary period. There would be no signi- 
ficant effect upon total shipments from the mine, parti- 
cularly in view of the stocks of ore that are kept in re- 
serve. During the period of a recent strike threat some 
20 to 25 employees terminated their employment. Ship- 
ments from the mine were not affected as a result thereof 


[Tr. 68-69]. 


Appellees’ facilities are maintained for Anaconda em- 
ployees as a convenience only. In the event such activ- 
ity were curtailed or abandoned some employees using 
Appellees’ facilities might leave the Darwin area. Assum- 
ing, however, that as many as one-half of the employees 
should leave, such employees could be replaced normally 
within a relatively short time. Those who did not leave 
could obtain lodging and meals elsewhere in the vicinity. 
Lodging could be and has been obtained at the housing 
facilities located at the mine, by purchasing or renting 
trailers, or in the neighboring communities. Such fa- 
cilities would in all probability respond to any increased 
demand [Tr. 69]. 


Appellees’ facilities are not remote and isolated to such 
an extent that they are removed from ordinary business 
competition. It is a situation different from one in which 
the activity is located in a remote and isolated area where 
competition is nonexistent [Tr. 69]. 


Appellees’ type of facility has become less and less fre- 
quent as a means of providing food and lodging for min- 
ing employees. Because of improved roads, better trans- 
portation and an increased desire for community living 
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such employees are tending more and more to prefer to 
live in communities even at considerable distances from 
their place of work. It is frequent that persons employed 
in mining operations will live in communities at a dis- 
tance of thirty to forty miles from their places of work 
and will commute daily by automobile, bus or other means 
of transportation [Tr. 69-70]. 


On several occasions in mining communities in the west- 
ern states, facilities similar to those of Appellees’ and 
under circumstances similar in material respect to those 
of Appellee Darwin operation, have been curtailed or 
abandoned without affecting either the production of the 
mine or the availability of employees. In one instance, 
an Appellees’ type facility, under similar circumstances, 
was completely destroyed by fire. It was not rebuilt 
ie 70-71]. 


In many mining operations, no facilities such as Ap- 
pellees’ have existed at all. Persons employed at such 
mining operations have lived or are living at distances 
ranging from 30 to 38 miles and commute by automobile 
or bus daily to and from the mine. In some cases as 
many as one-half of the employees at the mine will so 
commute [Tr. 71-72]. 


In 1945 production at the Darwin mine amounted to 
150 tons per day. There were 6 housing units and 20 
trailers at the mine; and Appellees’ facilities were some- 
what more utilized than today. During 1953, produc- 
tion was approximately 450 tons per day. There are 61 
housing units and 37 trailers at the mine; and an average 
of 62 persons reside in Appellees’ facilities. During this 
period employment has correspondingly increased at the 
mine [Tr. 72]. 
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Children of persons employed at the mine attend school 
at Darwin up to the eighth grade; children in higher 
grades attend school in Lone Pine, commuting daily by 
bus. Up until 2 years ago seventh and eighth grade 
students also commuted to Lone Pine, but now attend 
school in Darwin [Tr. 72]. 


Employees who upon obtaining employment at the 
mine reside and eat at Appellees’ facilities frequently will 
leave such facilities and obtain lodging and their meals 
elsewhere without affecting their employment with Ana- 
conda. During the month of August, 1953, at least three 
employees, after having lived at Appellees’ facilities, left 
to obtain lodging and their meals elsewhere without hav- 
ing severed their employment with Anaconda. So many 
factors affect the supply of labor that the presence or 
absence of Appellees’ type of facility would not be a 
deciding or important factor in the existence of a labor 
supply [Tr. 72-73]. 


Additional facts concerning the issues raised by Sec- 
tioms 13(2)(1) and (2) of thewAct, which are either 
stipulated or established by uncontradicted evidence are 
as follows: 


All of Appellees’ annual gross income in the Darwin 
operation results from the furnishing of goods and serv- 
ices within the State of California [Tr. 29, 73]. 


All of the meals served, goods sold, or lodging fur- 
nished by Appellees at their Darwin Operation, were to 
persons who consume such meals or goods or utilized the 
goods and services in the Anaconda area and in the 
State of California. All of such sales and services are 
to ultimate consumers and none are for resale. Over 75% 
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of the total annual dollar volume results from the dining 
and commissary operations [Tr. 29, 73, 64-65]. 


The sales and services provided by Appellees at their 
Darwin operation are recognized and known as retail 
sales or services in the restaurant industry. The term 
“retail sale or service” has a recognized meaning in the 
restaurant industry. The term in the industry means 
any establishment principally engaged in the preparing 
and serving of food directly to the consumer thereof 
generally for consumption on the premises of the estab- 
lishment. Appellees’ sales and services at the Darwin 
mine are included within this definition and are recognized 
and known as retail sales and services by the restaurant 
industry. The term “restaurant industry” includes the 
industry nationally and in the Southern California area. 
Appellees are a part of the restaurant industry [Tr. 148- 
150, 154; Def.-App. Exs. A and H]. 


The National Restaurant Association is an association 
representing approximately 80% of the total dollar vol- 
ume of the restaurant industry of the United States. 
Any person who is the owner or manager of a restau- 
fai, Or an executive offcer or acts mm a supervisory 
capacity of a restaurant operating company is eligible 
to membership in the association. A restaurant is de- 
fined by the association as any establishment or unit 
thereof which has as its object the preparation, serving 
or selling of meals or meal items to the general public 
or any segment thereof. Appellees come within this defi- 
nition and are members of the National Restaurant Asso- 
ciation [Tr. 148-150; Def.-App. Ex. A]. 


The Southern California Restaurant Association repre- 
sents approximately 80% of the restaurant industry in 
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Southern California upon the basis of dollar volume of 
business. Those eligible for membership are public eating 
establishments owned, operated and managed by persons, 
firms or corporations preparing and serving food to the 
public or to their own employees. Appellees come within 
this definition and are members of the Southern Cali- 
fornia Restaurant Association [Tr. 160-161; Def.-App. 
ley lal |, 


One of the major subdivisions into which the restaur- 
ant industry is divided is that of industrial or in-plant 
feeding establishments also referred to as industrial cater- 
ers. Appellees’ Darwin operation is recognized and 
known in the industry as part of such subdivision. Indus- 
trial feeding establishments participate in the activities of 
the National Restaurant Association in the same manner 
as the other subdivisions of that association. All such 
subdivisions are treated as part of the restaurant indus- 
try for purposes of publications, conventions and other 
activities [Tr. 149-152; Def.-App. Exs. B, C, D and E]. 


The United States Census in its 1948 Census of Busi- 
ness and in its proposed 1953 Census of Business has 
placed Appellees’ type of activity in the category of a 
retail trade and thereby recognized it as a retail activity 
and as part of the restaurant industry [Tr. 152-153, Def.- 
App. Ex. F]. 


The Office of Price Administration established pursuant 
to act of Congress during the period of World War II, 
in its survey and compilation of statistics concerning the 
restaurant industry, prepared during its existence, includ- 
ed Appellees’ type of establishment [Tr. 153-154, Def.- 
ppp. Ex. Gi. 
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Each of Appellees’ employees is customarily and regu- 
larly engaged during all of his working time in making 
retail sales of goods or services of which more than 50% 
of the dollar volume is made within the State of Cali- 
fornia, his place of employment, and in performing work 
directly with respect thereto or immediately incidental 
thereto. Such employees are engaged in a local retailing 
capacity. The duties of Appellees’ employees are described 
by stipulation on pages 66 to 68 of the Transcript. 


Summary of Argument. 


1. The language of Section 3(j) of the Act, the sec- 
tion which controls whether or not the Act is applicable 
to Appellees’ employees, is explicit in denying such cov- 
erage in that it requires that the activities of such em- 
ployees must be closely related and directly essential to 
the production of goods for commerce. Such activities 
are not so related or essential to the production of goods 
for commerce. The legislative history resulting in the 
amendment to Section 3(j) in 1949 requires this conclu- 
sion. Even under Section 3(j) prior to its amendment, 
the Act did not cover the activities of Appellees’ employees. 
The decisions, including those of the United States Su- 
preme Court, compel this result. The facts in the case 
clearly distinguish it from decisions relied upon by Ap- 
pellant. These decisicns themselves must be reexamined 
in the light of later decisions and the action of Congress 
in passing the 1949 amendments. 


Appellees’ operation is not remote or isolated. Were 
Appellees’ facilities curtailed or abandoned, substitute fa- 
cilities are presently available. In any case, existing 
facilities could readily expand to absorb the additional 
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demand. In the interim the existing facilities would suf- 
fice. Experience in similar situations has shown that 
the abandonment or curtailment of facilities provided 
by Appellees has not affected either production or the 
supply of labor. Therefore, employment in connection 
with such facilities is not closely related or directly es- 
sential to the production of goods for commerce. 


2. Even assuming that the Act were held to cover 
Appellees’ employees, Appellees’ operation is neverthless 
a retail or service establishment and therefore exempt un- 
deteeseetone | 3(a)(2 jaro: themexce,  Ihis sectiongma. 
amended in 1949, establishes three criteria for determin- 
ing a retail or service establishment. Two of these three 
criteria have been established by stipulation; the third has 
been established by substantial evidence—testimony and 
documentary—which stands uncontradicted. The legis- 
lative history resulting in the 1949 amendment to Section 
13(a)(2) removes all doubt that Appellees’ establishment 
comes within its terms. 


3. Even assuming that the Act were held to cover 
Appellees’ employees, such employees are exempt under 
Section 13(a)(1) of the Act because they are engaged in 
a local retailing capacity. The Administrator, pursuant 
to such section, has defined what constitutes being en- 
gaged in this capacity. The facts in this case clearly 
meet the requirements of that definition. 


ae 
ARGUMENT. 


I, 

The Fair Labor Standards Act, as Amended, Does Not 
Cover the Activities of Appellees’ Employees. 
Such Employees Are Not Engaged in Any Closely 
Related Process or Occupation Directly Essential 
to the Production of Goods for Commerce. 


A. Section 3(j), Particularly in the Light of the Legislative 
History Preceding Its Amendment in 1949, Excludes 
Appellees’ Employees From Coverage. 


The Fair Labor Standards Act of 1938 was passed 
by Congress to cover employees who were engaged in 
commerce or in the production of goods for commerce. 
Section 3(j) of the Act, as amended, defines the term 
“produced” as follows: 

““Produced’ means produced, manufactured, mined, 
handled, or in any other manner worked on in any 
State; and for the purposes of this Act an em- 
ployee shall be deemed to have been engaged in the 
production of goods if such employee was employed 
in producing, manufacturing, mining, handling, 
transporting, or in any other manner working on 
such goods, or in any closely related process or occu- 
pation directly essential to the production thereof, 
in any State.” 


Appellant has not contended that the employees in- 
volved here are engaged in commerce, nor has it con- 
tended that such employees are employed in producing, 
manufacturing, mining, handling, transporting, or in any 
other manner working on goods produced for commerce. 
Appellant does contend, however, that such employees are 
employed in a “closely related process or occupation di- 
rectly essential to the production” of goods for commerce. 
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Prior to the 1949 amendments to the Act, Section 3(j) 
established the test in this respect to be whether the em- 
ployees were engaged “in any process or occupation 
necessary to the production” of goods for commerce. 


The Wage and Hour Administrator, in interpreting 
the Act prior to its amendment, placed a very broad inter- 
pretation upon the word “necessary’”’, in many cases con- 
struing it to mean little more than “convenient”. The 
courts sometimes followed the views of the Administra- 
tor. Several cases were decided under the Act prior to 
its amendment in which “necessary” was thus broadly 
interpreted. 


Prior to amending the Act in 1949, Congress severely 
criticized this result, among others, as being contrary to 
its intent in enacting Section 3(j). As a result, this 
section was amended to substitute for the word “neces- 
sary,’ much stronger words, namely, “closely related” 
and “directly essential.” 


The attitude of Congress is clearly revealed in the 
legislative history of the 1949 amendments. It is par- 
ticularly clear with respect to the factual situation in- 
volved in this case. A review of this history concern- 
ing the amendment to Section 3(j), can leave little doubt 
that it was the general intent to reverse the broad inter- 
pretation placed upon the word “necessary” both by the 
Administrator and by the courts. 


The case of McComb v. Factory Stores Co., (N. D. 
Ohio 1948), 81 F. Supp. 403, was the subject of much 
comment in Congress. This case involved a question as 
to whether or not the Act covered persons employed by an 
industrial eating facility similar to that involved in this 
case. The facility was located in a plant. The employees 
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were not permitted to leave the plant and were therefore 
required to eat at the facility, unless they saw fit to bring 
their own lunch. This is a degree of “isolation” and 
“remoteness” equal to or more severe than that in Con- 
solidated Timber Co. v. Womack (9th Cir. 1942), 132 F. 
2d 101, the case principally relied upon by Appellant. The 
only difference was that in one case the physical circum- 
stances prevented the obtaining of meals elsewhere, where- 
as in the Factory Stores case, Company regulations did 
SO. 


The court in the Factory Stores case adopted the view 
of the Womack decision and held that under such cir- 
cumstances the feeding of employees was necessary to 
the production of goods for commerce. While this case 
was pending on appeal, it was brought under criticism 
in Congress and was in effect repealed by the 1949 amend- 
ments. As a result, the case was remanded to the Fed- 
eral District Court, where it was dismissed. The criticism 
and consequent expression of intent by Congress, as 
shown in the following excerpt from the legislative his- 
tory, are even more applicable to the situation in the in- 
stant case. 


In discussing the bill which was later approved by both 
Houses without amendment and enacted into law by sig- 
nature of the President on October 26, 1949, the Man- 
agers on the part of the House at the Senate-House Con- 
ference which resulted in the bill, issued a House Man- 
agers’ Statement.” In this report, the House Managers, 
in discussing the question of coverage, stated: 


5HR Report No. 1453, 81st Congress, Ist session, October 17, 
1949, 
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“Coverage under the act for a large category of 
employees is determined by the definition of the 
term ‘produced’. The definition is divided into two 
parts. The first part, which the conference bill 
leaves unchanged, covers any employee ‘producing, 
manufacturing, mining, handling, transporting, or 
in any other manner working on * * * goods.’ 
Thus the first part covers employees engaged in 
actual production activities as opposed, for example, 
to employees engaged in maintenance, clerical, or 
custodial work. The second part of the present 
definition, covering any employee engaged in ‘any 
process or occupation uecessary to the production’ 
of goods, has been interpreted by the Administrator 
and the courts to cover employees of many local 
merchants, because some of the customers of such 
merchants are producing goods for interstate com- 
merce. It has made no difference that the merchants 
sell their goods locally and that such goods do not 
become a part or ingredient of the goods produced 
by any of their customers (McComb v. Deibert (E. 
D., Pa. 1949), 16 Labor Cases Par. 64,982). The 
courts have also held the act applicable to employees 
engaged in maintaining and repairing private homes 
and dwellings where such homes and dwellings are 
being leased by interstate producers to their em- 
ployees. Coverage of the act has also been extended 
to employees of an independently owned and operated 
restaurant located in a factory (McComb wv. Factory 
Stores, 81 F. Supp. 403 (N. D. Ohio, 1948)). 


“Under the bill as agreed to 1n conference an em- 
ployee will not be covered unless he is shown to have 
a closer and a more direct relationship to the produc- 
ing, manufacturing, etc., activity than was true in 
the above cited cases * * *’ (95 Cong. Rec. 


14928.) 
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This is an unusually direct and relevant statement of 
Congressional intent not to cover the activities of Appel- 
lees’ employees. 


Appellant is well aware of this. In quoting from this 
statement Appellant edits it in a manner which is an 


apparent effort to dilute its significance (App. Br. 31). 


In expressly distinguishing the Kirschbaum case from 


the Factory Stores case, the House Managers go on to 


say: 
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On the other hand, the proposed changes 
are not intended to remove from the act maintenance, 
custodial, and clerical employees of manufacturers, 
mining companies, and other producers of goods for 
commerce. Employees engaged in such maintenance, 
custodial, and clerical work will remain subject to 
the act, notwithstanding they are employed by an 
independent employer performing such work on be- 
half of the manufacturer, mining company, or other 
producer for commerce. All such employees perform 
activities that are closely related and directly es- 
sential to the production of goods for commerce. 


“The bill as agreed to in conference also does 
not affect the coverage under the act of employees 
who repair or maintain buildings in which goods are 
produced for commerce (Kirschbaum v. Walling, 
316 U. S. 517) or who make, repair, or maintain 
machinery or tools and dies used in the production 
@iveoods tor commerce. . . . °° (95 Cong. Rec. 
14928-9.) 


8Kirschbaum v. Walling, 316 U. S. 517, however, was criticized 
in related respects [see p. 67, below]. 
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The House Managers in further discussion of the 
question of coverage, stated: 


“The following are some examples of cases in 
which the Administrator and the courts will no 
longer be able to hold the act applicable because 
the activities involved in such cases are not closely 
related or directly essential to production: 

2 * * * 2 2 * = 


“All such employees, as well as the employees of 
the merchant selling his goods locally and employees 
engaged in providing residential, eating, or other 
living facilitics for factory workers, are quite clearly 
not performing any activities that are closely re- 
lated or directly essential to the production of goods.” 
(95 Cong. Rec. 14929, October 18, 1949.) 


In debates in the House concerning the conference bill 
later enacted into law, Mr. McConnell, one of the House 
Managers, in reporting to the House on the conference 
bill stated as follows: 


“Mr. McCONNELL. * * & 


“The conference report resembles much more 
closely the bill that the House passed than it does 
the Senate bill. While the statement of the House 
managers accompanying the report sets forth in 
detail an explanation of the amendments agreed 
upon in conference, I wish to call the attention of 
the House to some of the principal changes which 
the conference bill makes in the present law. 

“First—and this is important—the coverage of 
the act for a large number of employees is dependent 
upon the definition of ‘production of goods for com- 
merce.’ A substantial change has been made in this 
definition which will have the effect of preventing the 
Administrator and the courts from extending the 


coverage to occupations which are not closely related 
and directly essential to production. 
* ** 2 2 * 2 2 * 


. I would like to call your attention to this fact: 
Under the present act’s definition of ‘produced’, it is 
said that employees are engaged in production who 
are employed in producing, manufacturing, mining, 
handling, or working on goods in any other manner 
or in any process or occupation necessary to produc- 
tion. It is only with that one small part of the defini- 
tion “or in any process or occupation necessary to 
production’, that we are concerned. For instance, 
Congress, when it passed the act in 1938, thought 
that the word ‘necessary’, was a clear indication of 
intent. But, while it seems clear enough on the sur- 
face, nevertheless the Administrator and, later, the 
court decisions, have been expanding it beyond what 
was the original intent of Congress. In other words, 
they were bringing under coverage of the act people 
employed to clean windows, or to mow the lawns at 
factories by calling them necessary to production. 
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“The conferees felt that the word ‘indispensable’ 
was too rigid, and so we substituted the words 
‘directly essential’, meaning that it was our inten- 
tion that those in the direct flow of production in 
interstate commerce should be covered, and not side 
occupations that were not directly essential in pro- 
ducing goods.” (95 Cong. Rec. 14936.) 


In the debate concerning the bill, the following was 
stated concerning the strength of the term “directly essen- 
tial” and its meaning being not far removed from, if not 
equal to, the word ‘‘indispensable”’: 

Sime bARDEN. * * =S 


As to the discussion of the words ‘directly essen- 
tial’, that language grew out of putting the word 
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‘indispensable’ into the section dealing with produc- 
tion. I think this is a fair statement to make: The 
only reason in the world why the House conferees 
incorporated ‘directly essential’ in place of ‘indis- 
pensable’ was that we thought it was just as strong, 
if not a little stronger. It was not with the idea of 
giving to the Administrator more power. We wanted 
to use some language that would be a warning to 
him: “This far you can go and no farther.’ That 
was my reason for going along with the language 
‘directly essential’. 
2 * * * x * * * 
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“As to ‘indispensable’ and “directly essential’, which 
caused some concern to many of my fellow Members, 
I stand for ‘indispensable.’ It think it is a word that 
will not need much litigation in order to define it, 
and I felt that when the House adopted such a word 
that it made clear its desire that the Administrator 
should not use the ‘necessary-to-production’ theory in 
order to go out and cover people under this act who 
were not originally intended to be covered by the 
Congress which enacted the first law. But, ‘directly 
essential’ connotes ‘indispensable’. I do not mean 
to say that they mean the same thing, or that they 
do not mean the same thing, but I believe that those 
words will state unequivocally to the Administrator 
that, ‘You shall not use this act to carry the cover- 
age of the law out into the fields which are foreign 
to the intent of Congress’. So I believe that “directly 
essential’ may answer our purpose. 


“T am extremely gratified that the conferees in 
their report used examples and cases in explaining 
‘directly essential’, which I used in my argument 
during general debate on this bill, for ‘indispensable’. 
So I think that our intent is very closely allied.” 


(95 Cong. Rec. 14938, 14939-14940.) 
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Mr. Lucas earlier had made the following statement 
concerning the proposed change in Section 3(j): 
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These changes are needed in order to stem, 
and in some cases, reverse the action of the Adminis- 
trator and the courts in bringing under the act many 
businesses of a purely local type by giving to the word 
‘necessary’ an all-inclusive construction. 

¥ The proposed changes would . . . re- 
verse the Supreme Court’s ruling that the act ap- 
plies to a local window-cleaning company doing busi- 
ness wholly within the State but some of whcse 
customers are engaged in interstate commerce or in 
the production of goods for inter-state commerce— 
Martino v. Michigan Window Cleaning Co., (327 
Wee, 173 rehearing denied 327 U. S. 816). 

Nor could the Administrator hold the act applicable as 
he has in the past to the following: 
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“Ce) Employees of an independent cafeteria or 
canteen located in a factory which produces goods 
for tuterstate commerce, the cafeteria serving the 
employees of the factory—McComb v. Factory Stores 
@on (3) F. Supp. 403). 


“The basis, upon which the Administrator and the 
courts have relied in sweeping all of the foregoing 
local retail businesses under the act, has been that 
some of the customers of such businesses are engaged 
in the production of goods for interestate commerce 
and therefore the employees of the local retail bus- 
inesses are engaged in a process or occupation neces- 
sary to the production of goods for interstate com- 
merce, notwithstanding that all of their goods or 
services are sold or rendered within the State to 
customers located within the State. The rulings of 
the Administrator and the courts have ignored the 
history of the law showing the absolutely clear con- 
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gressional intent that local business was to be ex- 
cluded. The amendment to Section 3(j) proposed 
in the substitute bill would make it clear that the 
law is to be applied within the bounds originally 
contemplated.” (95 Cong. Rec. 11001.) 


Appellant in its brief has cited and quoted repeatedly 
(App. Br. 145s, 28, 29230, 31) 32, 33, 34) Siren sana 
it refers to as the “Report of the Majority of the Senate 
Conferees”, and on occasion misleadingly as the “Senate 
Report” and “Senate Conference Report” (App. Br. 31, 
32). Indeed, this is Appellant’s only significant refer- 
ence to the legislative history of the 1949 amendments. 
Appellant cites this statement as containing an express 
approval of the Womack and Hanson cases. Congress, 
however, in debating and considering the amendments 
stated no such approval. 


Appellant neglects to point out that the document re- 
ferred to is not a “report” at all, but merely a statement 
of three senators submitted after the conference bill had 
been debated and adopted by the Senate. It was, there- 
fore, not considered by the Senate in its deliberations con- 
cerning the Conference Report and as such has no stand- 
ing as part of the amendments in so far as legislative 
history is concerned. 


Thus, Senator Wherry with respect to the introduction 
of the document into the record stated: 
ae I now have been asked to object to the 
report if it is offered in any way on behalf of the 
Senate conferees with any idea that it is the sense 
of the Senate conferees that the statement is to be 
used as a basis for interpreting the law, based upon 
the historical background. 
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“I am not objecting if the statement is being of- 
fered as an individual statement by the Senator from 
Florida, the Senator from Utah [Mr. Thomas] and 
the Senator from Montana [Mr. Murray]. If that 
is the offer that is being made, and the statement is 
not to be controlling so far as the interpretation is 
concerned, and if it is not to be regarded as a report 
of conferees, then I think there is no harm in receiv- 


ing it.” (95 Cong. Rec. 14870.) 


The following is also stated: 


“Mr. McFartanp. These statements were not 
read or presented before the conference report was 
adopted, were they? 


“Mr. PEPPER [the author of the statement]. They 
were submitted after the conference report was 
adopted. 


“Mr. McFarianp. So they could not be con- 
sidered as having been adopted by the Senate as an 
interpretation of the conference report. Therefore 
I do not see why there should be any objection to 
three Senators, five Senators, or any other number 
of Senators, filing their views as to the meaning of 
this legislation, because it is definitely clear that the 
statement is not adopted by the Senate as its inter- 
pretation.” (95 Cong. Rec. 14871.) 


* * * * * oh * * 


“Mr. KNow.anpn. I think it should be made clear 
that there is some difference—and I think the Sen- 
ator from Florida will agree with me—between a 
statement of the House managers or the Senate con- 
ferees which is printed in advance, and which is 
available to Members of the House or the Senate 
before they vote on the acceptance of the confer- 
ence report, and a statement which is filed, as the 
Senator from Arizona has pointed out, after the 
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Senate has acted, which Senators obviously could not 
have taken into consideration in determining whether 
or not they should vote for the conference report. In 
the normal course of procedure the statement of the 
conferees, if printed, would be available to each 
Member of the Senate and the House prior to action. 

“This is a statement which was brought in, ob- 
viously, after the Senate had already acted on the 
conference report; and therefore the statement could 
not in any degree have influenced the Senate in its 
decision on the conference report.’ (95 Cong. Rec. 


14871-2.) 


Mr. Pepper, the author of the statement, said: 


“Let it be clearly understood that the statement 
only expresses the views of the named three Sen- 
ators as to what is the meaning of the language 
adopted by the conference. 

* ** > x 2 * * 


“. , But this is not intended to bind the Senate. 
’ (95 Cong. Rec. 14870, 14873.) 


The fact that the statement did not represent the view 
of the majority which passed the amendment, is shown 
by the following statement of Senator Taft concerning 
ite 

“T cannot agree with the ‘Summary in Detail of 
the Provisions of the Bill “To provide for the amend- 
ment of the Fair Labor Standards Act of 1938”, 
as placed in the REcorp by Senator PEPPER. IJ do 
not believe that its treatment of the provision defin- 
ing the term ‘produced’, the provisions placing reas- 
onable safeguards upon the authority of the Admin- 
istrator to sue for the collection of back pay, and 
certain sections of the provisions defining the retail 
and service exemption constitute an accurate state- 
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ment of the intent of the conferees or the legal effect 
of the words of the amendments.’ (95 Cong. Rec. 
14872.) 


Indeed, the effort to continue the law as it had been 
interpreted was rejected when an amendment proposed to 
specifically accomplish this, was defeated. (See Appx., 
pp. 1-3): 

It is clear, therefore, that since the statement of the 
three senators involved was not even before the Senate 
at the time the bill was passed, it can have no standing 
as part of the legislative history of the 1949 amendments. 
It was an apparent effort by certain senators to inject 
into the legislative history of the amendments their opin- 
ion as to what the law should be. The fact of the matter 
is that the contentions of these senators, which was that 
the law in respects relevant here should remain substan- 
tially as it had been interpreted, was specifically and 
definitely rejected. Such intent is clearly expressed in the 
text of the House Managers’ report referred to above, 
the only report concerning the bill finally enacted into 
law considered by Congress prior to its enactment. 


We feel that the language of Section 3(j) itself should 
dispose of Appellant’s contentions. The use of the terms 
“closely related’ and “directly essential” requires an 
activity upon which the production process is far more 
dependent than is true in this case. Any doubt in this 
respect must be removed by a consideration of the legis- 
lative history referred to above. To sustain the Appel- 
lant’s contention would be to follow the same course 
followed with respect to the interpretation of ‘‘necessary,” 
a course which Congress, in amending Section 3(j), 
intended to prevent. 
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B. Even Under the Law Prior to Its Amendment the Act 
Did Not Cover the Activities of Appellees’ Employees. 


The principal case relied upon by Appellant is the case 
of Consolidated Timber Co. v. Womack (9th Cir. 1942), 
132 F. 2d 101, in which the Court considered the applic- 
ability of the Act to employees employed at a cookhouse 
facility located at a lumber camp in Oregon. One cook- 
house was located at a lumber camp where access thereto 
or therefrom was impossible except by Company train 
or track speeder. It was admittedly necessary to have a 
cookhouse at this camp. The other facility was also 
isolated but operated near a small community in which 
there was but a single six-stool lunch counter during a 
part of the time involved. The Court determined that 
the employees at both facilities were engaged in a “process 
or occupation necessary to the production of goods in 
interstate commerce.” 


The Court in reaching this conclusion did so upon the 
basis that the cookhouse employees were engaged in 
an integrated effort to produce goods. 


The differences in the factual situation between the 
Womack case and the instant case are at once apparent. 
These differences will be discussed below. 


Equally significant to the factual distinction, however, 
is the fact that the Court in the Womack case relied almost 
entirely upon the reasoning and conclusions of the United 
States Supreme Court in the case of Philadelphia, Balti- 
more & Washington Railroad Company v. Smith, 250 
U.S. 101,39 S. i396, 63eee ed. 869, sdecidediin 
1919. That case arose under the Federal Employers Lia- 
bility Act. A large part of the Womack opinion on the 
coverage question consists of quotations from this case. 
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However, subsequent to the Womack decision, and 
prior to the 1949 amendments to the Act, the United 
States Supreme Court specifically held that the Simith 
case “should not govern our conclusions under the Fair 
Labor Standards Act.” 


McLeod v. Threlkeld (1943), 319 U. S. 491, 496, 
87 L. Ed. 1538, 1543. 


In the McLeod case the Court held that employees 
engaged by an employer to prepare and serve meals to 
maintenance-of-way employees of a railroad, were not 
engaged in commerce within the meaning of the Act. 
The employers were a partnership with a contract to 
furnish meals to the railroad employees. The meals were 
served in a railroad kitchen and dining car attached to a 
particular gang of workmen and located on the tracks 
of an interstate carrier. The car was set conveniently 
to the place of work of the boarders and in emergencies 
followed the gang to the scene of its activities. The 
employees paid the contractor for their meals by orders 
authorizing the railroad company to deduct the amount 
of their board from wages due, and to pay it to the 
contractor. The facts therefore were similar to those 
in the present case. 

The issue to be decided was whether such employees 
were “engaged in commerce,” within the meaning of the 
Act. The holding in the Womack and the Hanson cases 
were noted but not approved in a footnote to the decision. 


The United States Supreme Court held that such em- 
ployees were not engaged in commerce, and said: 

“ . . Inthe Fair Labor Standards Act, Congress did 

not intend that the regulation of hours and wages 

should extend to the furthest reaches of federal 
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authority. The proposal to have the bill apply to 
employees “engaged in commerce in any industry 
affecting commerce’ was rejected in favor of the 
language, now in the act, ‘each of his employees 
who is engaged in commerce or in the production of 


goods for commerce. . . . The selection of the 
smaller group was deliberate and purposeful.” 
* * * * x * * * 


“In the present instance, it is urged that the con- 
ception of ‘in commerce’ be extended beyond the 
employees engaged in actual work upon the trans- 
portation facilities. It is said that this Court decided 
an employee, engaged in similar work was ‘in com- 
merce,’ under the Federal Employers’ Liability Act 
and that it is immaterial whether the employee is 
hired by the one engaged in the interstate business 
since it is the activities of the employee and not of 
the employer which are decisive.” 


McLeod v. Threlkeld, 319 U. S. 491, 493, 494, 
e7 EE d less, 54a 42. 


These contentions were rejected under the facts of that 
case, which are very similar to those in the instant case. 


With respect to the Smith case, which was almost the 
entire basis for the Womack decision, the Court said: 


“The Smith Case construed the Employers’ Lia- 
bility Act to apply to a cook and caretaker employed 
by the railroad to care for a camp car used for 
feeding and housing a group of the railroad’s bridge 
carpenters. At the time of the accident the cook 
was engaged in these duties. In holding the cook 
was ‘in commerce’ this Court said: 

“*The circumstance that the risks, of personal 
injury to which plaintiff was subjected were similar 
to those that attended the work of train employees 
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generally and of the bridge workers themselves when 
off duty, while not without significance, is of little 
moment. The significant thing, in our opinion, is 
that he was employed by defendant to assist, and 
actually was assisting, the work of the bridge car- 
penters by keeping their bed and board close to their 
place of work, thus rendering it easier for defendant 
to maintain a proper organization of the bridge gang 
and forwarding their work by reducing the time lost 
in going to and from their meals and their lodging 
place. If, instead, he had brought their meals to 
them daily at the bridge upon which they happened 
to be working, it hardly would be questioned that 
his work in so doing was a part of theirs. What 
he was in fact doing was the same in kind, and did 
not differ materially in degree. Hence he was em- 
ployed, as they were, in interstate commerce, within 
the meaning of the Employers’ Liability Act.’ 250 
feo Ol, 104, 63 L. Ed. 869, 872, 39 S. Ct. 396. 


“Such a ruling under the Federal Employers’ Lia- 
bility Act, . . . should not govern our conclu- 
sions under the Fair Labor Standards Act.” 


McLeod v. Threlkeld, 319 U. S. 491, 496, 87 L. 
Ed, 1538, 1543. 


The Court criticized the ‘‘over-refinement of factual 
situations.” 


“The effect of the over-refinement of factual situa- 
tions which hampered the application of the Federal 
Employers’ Liability Act, prior to the recent amend- 
ment, we hope, is not to be repeated in the adminis- 


tration and operation of the Fair Labor Standards 
Eel. 


McLeod v. Threlkeld, 319 U. S. 491, 495, 87 L. 
Ed. 1538, 1542. 
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The principal basis for the Womack decision as to 
the coverage of the Act was therefore completely removed 
by the United States Supreme Court in a later deci- 
sion specifically involving industrial feeding establishments. 
In addition, the case has great if not controlling sig- 
nificance in the determination of the question of cover- 
age in this case. Although the question there involved 
whether the employees were engaged in commerce, the 
decision has hardly less significance with respect to 
the question of production of goods for commerce. The 
Court emphasized the nature and effect of feeding opera- 
tions by stating: 

“Tt is not important whether the employer, in this 
case the contractor, is engaged in interstate com- 
merce. It is the work of the employee which is deci- 
sive. Here the employee supplies the personal needs 
of the maintenance-of-way men. Food is consumed 
apart from their work. The furnishing of board 
seems to us as remote from commerce, in this m- 
stance, as in the cases where employees supply them- 
selves. In one instance the food would be as neces- 
sary for the continuance of their labor as in the 
other.” 

McLeod v. Threlkeld, 319 U. S. 491, 497, 87 L. 

Ed. 1538, 1543-1544. 


Judge Yankwich, in discussing the applicability of the 
McLeod case in Tipton v. Bearl Sprott Co. (S. D. Cal., 
1950), 93 F. Supp. 496, discussed below, stated: 

“In McLeod v. Threlkeld, 1943, 319 U. S. 491, 
63 S. Ct. 1248, 87 L. Ed. 1538, the question did not 
turn upon the provision which we are considering 
now. It turned upon the proposition whether McLeod 
was engaged ‘in commerce.’ Nevertheless, because 


his occupation related to nutrition—to feeding,— 
the case has a significant bearing upon the problem 
before us.” 

* > * * * * 
6é 
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The language used is very revealing 


93 F. Supp. 496, 501. 


The reasoning concerning the McLeod case was spe- 
cifically adopted in Kuhn v. Canteen Food Service (N. D. 
Ill, 1944), 77 F. Supp. 585. That case also involved 
the question of the coverage of employees of industrial 
eating establishments. These establishments were located 
at the plants of a company with whom the employer had 
a contract for the supplying of food, and served the 
employees of the producer for commerce exclusively. They 
were not open to patronage by the general public. In 
that case, as in the instant case, the facilities were oper- 
ated not by the Company which produced the goods for 
commerce, but by an independent contractor. 


The Court cited the Womack case and certain other 
decisions under it and then said: 


“But it does not follow from this line of cases 
that the furnishing of food to employees in a plant 
is necessary to the production of goods in a plant. 
No analogy whatsover can be drawn therefrom. As 
was said in the McLeod case above cited: ‘Here the 
employee supplies the personal needs of the main- 
tenance-of-way men. Food is consumed apart from 
their work. The furnishing of board seems to us 
as remote from commerce, in this instance, as in 
the cases where employees supply themselves. In 
one instance the food would be as necessary for 
the continuance of their labor as in the other.’ And 
so with the plaintiffs here; they supplied the per- 
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sonal needs of the employees of the plant in which 
the goods were manufactured; such employees con- 
sumed any food they purchased from the defendant 
corporation apart from their work; the furnishing 
of the food is as remote from the production of goods 
for commerce as it is remote from commerce; the 
furnishing of the food is as remote from the pro- 
duction of goods for commerce as in cases where 
the employees supply themselves; and in the case of 
furnishing food to a maintenance-of-way man en- 
gaged in commerce, the food would be as necessary 
for the continuance of his labor, as the continuance 
of the labor of a man engaged in the production of 
goods for use in commerce.” (P. 590.) 


Concerning the Womack case the Court said: 


“The Court in that case cited the case of Phila- 
delphia Baltimore & Washington R. Co. v. Smith, 
250 U.S. 101, 30° SeCi39o, 63 L. Hdaieaes 
as applicable to solving the question in that case, 
but the Supreme Court in the McLeod case above 
cited, said that the ruling in the Smith case under 
the Federal Employers’ Liability Act, 45 U. S.C. A., 
§51, et seq., ‘should not govern our conclusions under 
the Fair Labor Standards Act.’ Also, in the Womack 
case the court held that the “‘cookhouse was not a 
separate or independent establishment; it was actually 
a part of the Company’s facilities—a link in the 
chain—whereby it operated its business and a means 
whereby it accomplished the purpose of its existence’ 
and again ‘each is a unit in the facilities necessary 
to the Company’s production of goods for commerce.’ 


“That case is readily distinguishable from the 
present case inasmuch as the cafeteria or restaurant 
operated by defendant corporation (a) was a separate 
and independent establishment; (b) it was not a part 
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of the facilities of the Company which operated the 
plant and produced the goods; (c) it is not shown in 
the complaint that any restaurant was a link in the 
chain of production of goods; (d) it is not shown 
by any allegation of the complaint that the service 
rendered by these independent establishments of de- 
fendant corporation were a means whereby the plant 
manufacturer accomplished the purpose of its exist- 
ence. The court is convinced that in cases where the 
production of goods is in an isolated spot where board 
cannot be readily obtained by employees, that it would 
be necessary for the company to furnish board to 
its employees, and in such cases the furnishing of 
the board would be a necessary part of the production 
of the goods. But where an independent contractor 
furnishes and makes available a service to employees 
of a plant and it is not shown that this service is 
a part of the manufacturer’s business. then the 
service in furnishing food and refreshments is for 
the convenience but not necessity of the employees of 
the manufacturer, and service is not bound by such 
a close tie as makes the service thus made available 
to the plant employees necessary to the production 
of the goods.” (Emphasis by the Court.) 


Kuhn v. Canteen Food Service, 77 F. Supp. 585, 
591. 


The case of Tipton v. Bearl Sprott Co. (S. D. Cal. 
1950), 93 F. Supp. 496, decided by Judge Yankwich, 
also involved an industrial eating establishment located in 
a plant in Torrance, California. It was also decided under 
the Act prior to its amendment. The employees of the 
establishment were held not to be covered by the Act. 
In this decision, as discussed below, great significance 
was given by the Court to the fact that the employees 
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on whose behalf this action was filed were employed by 
the distributor of food, an independent contractor as 
here, and not by the employer of the employees to whom 
the food was sold. In addition, the Court said: 


“The evidence in this case shows nothing more 
than that, for the convemence of its employees, 
Columbia entered into an agreement whereby it 
granted a lease to Sprott in order to have available, 
for the convenience of such of their employees as 
desired to avail themselves of it, cafeteria service. 

“The employees were not compelled to patronize 
the cafeteria, although the cafeteria was not allowed 
to cater to anyone else except the employees and their 
visitors. Columbia did not control the hours, wages 
or conditions of employment of the cafeteria employ- 
ees. They were Sprott’s not Columbia's employees. 
The only controls which Columbia exercised were 
over the hours during which food service was fur- 
nished. It also took precautions in order that the 
employees be not imposed upon by exorbitant prices.” 
(Emphasis by the Court.) 


Tipton v. Bearl Sprott Co., 93 F. Supp. 496, 505. 


It was found that the eating facility “met or bested the 
competition in matters of price, food quality and size 
of portions.” (93 F. Supp. 496, 497.) 


Judge Yankwich also approves the results of the Kuhn 
decision, and that of Bayer v. Courtemanche (D.C. Conn., 
1947), 76 F. Supp. 193, discussed below, saying of the 
Kuhn decision that the Court there “distinguished it [the 
Womack case] very successfully” (93 F. Supp. 496, 503). 
He further states that the plaintiff in the Tipton case 
was contending that the statutory term “necessary” be 
interpreted to mean “convenient.” This contention was 
rejected. 


<a 


Relander v. Mason County Logging Co. (Wash. Sup. 
Ct., 1942), 2 WH Cases 1052, is also directly in point. 
This case involved a cookhouse at a lumber camp. In 
determining that the employees of the food facility who 
were employed by the producer in commerce, and not by 
an independent contractor, were not covered by the Act, 
the Court said: 


“The facts which brought the case [Womack v. 
Consolidated Timber Company, 43 F. Supp. 625] 
under the Act were clearly distinguishable from those 
in the case at bar. There the camp was in an isolated 
place, seventeen miles from any public means of travel 
and the employees were transported on speeders owned 
by the company to the camp and were of necessity 
obliged to get their meals at the cookhouse. Here 
the camp is served by public highway and a great 
majority of the men live at home and travel to and 
fro to work in private cars taking their meals with 
them and traveling from many points of the sur- 
rounding community as far as thirty miles or more 
from the camp. This is not the case of an isolated 
camp. The best evidence of the fact that the cook- 
house was not necessary to the production of logs 
is the fact that for five months the work in the 
woods was carried on while the cookhouse was closed 
and I think it is significant that the Mud Bay Log- 
ging Company carrying on exactly the same kind of 
operations in the same vicinity for a period of ten 
years maintained no cookhouse at all at any time.” 


Relander v. Mason County Logging Co., 2 WH 
Cases 1052, 1054. 


The case of Bayer v. Courtemanche (D. C. Conn., 
1947), 76 F. Supp. 193, is in point. In that case the 
employee was employed by an independent contractor 


== 


furnishing cafeteria services to production workers in 
a manufacturing plant engaged in the production of goods 
for commerce. The Court held that such employee was 
not covered by the Act, 


cé 


in view of the remoteness of plaintiff’s 
ae from the actual production of the goods for 
commerce, and in view of his employment by an 
independent contractor and the essentially local nature 
of restaurants and cafeterias generally, ae 


Bayer v. Courtemanche, 76 F. Supp. 193, 196, 


The cases cited by Appellant do not sustain its position. 
Aside from the status of the law under the McLeod case 
and the 1949 amendments, the factual situations in these 
cases are different in material respects. 


The case of Hanson v. Lagerstrom (8th Cir. 1943), 
133 F.2d) 120,"on which the ppellant relies, is "qnite 
dissimilar from the situation in the instant case. It 
involves an isolated lumber camp. The cookhouse was 
operated by the producer in interstate commerce and the 
employees involved were its employees. The only other 
eating facility available to the employees, was located 
some 13 miles distant. It was impossible for the employees 
to obtain transportation to and from this facility except 
when the Company, on occasion, furnished transportation. 
Approximately 75% of the employees working at the 
operation ate at the cookhouse. 


The decision was prior to the pronouncements of the 
United States Superior Court in the McLeod case and of 
course prior to the 1949 amendments to the Act. It 
relied upon the Womack case. 


The Hanson decision was distinguished in the Kuhn 
case, where the court said: 


“Plaintiffs also cite Hanson v. Lagerstrom, 8 Cir., 
133 F. 2d 120, 122. In that case the court said: 
‘The cookhouse was intended primarily for the benefit 
of defendant’s logging employees and to increase 
his production operations. * * * It was owned 
by the defendant and operated by him in connection 
with his logging operation.’ The court followed the 
earlier Womack case and this later case is also dis- 
tinguishable on the ground that the cookhouse was 
an integral part of the business of the defendant and 
maintained as part of its business. a 

Kuhn v. Canteen Food Service, 77 F. Supp. 585, 

593. 


In Tobin v. Promersberger (D. C. Minn., 1952), 104 
F. Supp. 314, the location of the activity was again 
isolated. All of the employees were required to live in 
the facility and an overwhelming number of necessity 
ate their meals there. The roads were frequently impass- 
able because of ice and snow. Very few employees owned 
cars, and were dependent upon company transportation. 
The employees involved were employed by the producer 
in commerce and not by an independent contractor. 

The Court said: 

a It seems evident that as a practical matter 
the employees are forced by circumstances to eat and 
live at the defendants’ camps. <i 


Tobin v. Promersberger, 104 F. Supp. 314, 317. 


Similarly in Tobin v. Cherry River Boom & Lumber 
Goo, W) Va., 1952), 102 F. Supp. 763, the court 
was concerned with camp cooks employed in isolated loca- 
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tions along defendant’s railroad. In this decision the 
court went to great lengths to establish the existence of 
an employer-employee relationship between the defendant 
company which was the producer in commerce and the 
employees employed at the cookhouse facility. The court 
based its decision upon this relationship. 


Appellant also relies on Hawkins v. E. I. DuPont de 
Nemours & Co. (4th Cir., 1951), 192 F. 2d 294 in 
support of its position. In that decision, the employees 
who ate at the in-plant facility operated by the defendant, 
were compelled for security reasons to remain in the plant 
continuously under guard throughout the working day 
and were not permitted to leave the premises to obtain 
food during their lunch period. This constitutes total 
isolation in the interest of the producer for commerce. 
The employees involved were employed by that producer 
and not by an independent contractor. 


It should also be noted that the Court apparently did 
not consider the legislative history of the 1949 amend- 
ment to Section 3(j). It rather relied almost entirely 
upon an Interpretative Bulletin of the Administrator 
which itself apparently gave little or no consideration to 
that history. Indeed, if anything. the Bulletin appears to 
be based upon the “Statement of the Majority of Senate 
Conferees,” cited so extensively by Appellant in its brief, 
and which was rejected (see p. 24 et seq., above). 


Appellant also relies upon Kirschbaum Co. v. Walling 
(1942), 316 U2 S.al7, 86 Li gEde oss. This case mwas 
among the early decisions of the Supreme Court concern- 
ing the scope of the Fair Labor Standards Act. It, of 
course, must be constructed in the light of the many 
cases, including the McLeod case, which have followed, 
and the subsequent action of Congress. 
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Contrary to the statements of Appellant, even this case 
was the subject of some criticisms in Congress during 
the consideration of the 1949 amendments (see p. 67, 
below). Congress however did not overrule the results 
of that case but specifically distinguished it from the facts 
of the present case. (See quotations from the Report of 
the House Managers, pp. 18-19, above.) 


The Kirschbaum case and later cases have made it very 
clear that Congress, even in the Act before its amend- 
ment, did not exercise the full scope of the commerce 
power. The Court said: 
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The history of the legislation leaves no 

doubt that Congress chose not to enter areas which 

it might have occupied. . . .” 

Kirschbaum v. Walling, 316 U. S. 517, 522, 86 
L. Ed. 1638, 1647. 


Actually the problem in that case was quite different 
from that involved here. The Court in the Kirschbaum 
case warned of the hazards of attempting to apply a 
decision based upon one state of facts, to another and 
different factual situation. The Kirschbaum case is not 
authority for Appellant’s position here. 


Therefore the Act would not cover Appellees’ employees, 
even if the law were looked to as it existed prior to 
the 1949 amendments and without a consideration of the 
legislative history which led to such amendments. 
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C. The Test to Be Applied in This Case Is Whether or 
Not the Activities of Appellees’ Employees Are Closely 
Related or Directly Essential to the Production of Ore 
for Commerce. The Facts in This Case Show That They 
Are Not. 


The intent of Congress is clearly stated in the amended 
Section 3(j) and in the legislative history with respect 
thereto. Quite aside from the expression of legislative 
intent, however, the application of the test to determine 
the question of coverage in this case must sustain the 
position of Appellees. 


The findings of the District Court, of course, must be 
affirmed unless clearly erroneous. 


PedcralskulessonsCiyilmiergcenure, Sec 20a) 


Kam Koon Wan v. E. E. Black, Limited (9th Cir. 
1951), 163 PF. 2d ssemcerteden., 342 U. Saza 
96.1, Ed: 625. 


(1) Appellees’ Facility Is a Separate and Independent 
Establishment. The Employees Involved Are Em- 
ployed by an Independent Contractor and Not by 
Anaconda. Appellees Facilities Are Therefore Not 
Part of Any Integrated Effort to Produce Goods 
for Commerce. 


In the Womack case the facility was operated by the 
Company and not by an independent contractor as in 
this case. The decision in the Womack case states as one 
of its grounds for decision: 

Bs [the facility] was not operating with the in- 
tent or purpose of showing a profit to the owners 
from the sale of food or service, but to render a very 
necessary assistance to the business of the Company, 
which was the production of logs in interstate com- 
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merce. The cookhouse was not a separate or indepen- 
dent establishment; it was actually a part of the 
Company’s facilities—a link in the chain—whereby 
it operated its business and a means whereby it ac- 
complished the purpose of its existence. . . .” 
(Emphasis by the Court.) 


Consolidated Timber Co. v. Womack, 132 F. 2d 
Ol, 107. 


That the employees were employed by an independent 
contractor furnishing eating facilities to a plant and inter- 
ested in making a profit, rather than by the producer of 
goods for commerce, was a factor which alone was a 
basis of distinction recognized in Tipton v. Bearl Sprott 
Co. (5. D. Calif. 1950), 93 F. Supp. 496. 


In this respect and in referring to the Armour and Co. 
case relied upon by Appellant, Judge Yankwich stated: 


“TI think this approach is important because, in the 
case on which Sprott relies—Armour & Co. v. 
Wantock, 1944, 323 U. S. 126, 65 S. Ct. 165, 89 
L. Ed. 118,—Mr. Justice Jackson referred to the 
fact that, while the question whether employees are 
covered by the Fair Labor Standards Act must be 
determined by the work in which the employee 
engages, it is important in each case to determine 
by whom the employee was hired. His Opinion states: 
‘The fact that respondents were hired by an em- 
ployer which shows no ostensible purpose for being 
in business except to produce goods for commerce is 
not without weight, even though we recognized in 
Kirschbaum v. Walling, that it might not always be 
decisive, 316 U. S. [517], at page cae 62a eh 
at page 1121, 86 L. Ed. 1638. 

* * * * * * * * 
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“Whether we will it or not, when we interpret 
social statutes, we have to bear in mind the economic 
realities to which they were directed, and the posi- 
tion of the employee who seeks coverage. 

“In determining that position, one of the elements 
to consider is by whom he is employed. In this case, 
as appears from what has already been said, the 
employment was by Sprott who had undertaken, as 
an independent contractor, under a lease, to operate 
a cafeteria upon premises owned by Columbia, which 
were on land contiguous to the building in which 
the operations of the steel company were carried on. 

* * > * 2 x 2 * 


“In ascertaining whether the employees of Sprott 
were engaged in interstate commerce, we must be 
satisfied that what they did was necessary to the pro- 
duction of the goods of the lessor,—that is, Columbia. 
Columbia, not Sprott, was engaged in manufacturing 
steel for interstate commerce.’ (Emphasis in each 
quotation by the Court.) (Pp. 499, 500.) 


In distinguishing the Womack, Hanson and Armour 
and Co. cases in this respect, Judge Yankwich said: 


“In applying the test which Mr. Justice Jackson 
laid down in Armour & Co. v. Wantock, 1944, 323 
nS. 133) 65 S. Ce 168, 398. Ed. 118,—in deter 
mining the relationship of the parties, we are con- 
cerned, to some extent, at least, with the question of 
who is the employer. In these three cases, the em- 
ployer was the person who was actually engaged in 
producing goods for interstate commerce. a 
(Emphasis by the Court.) 


Tipton v. Bearl Sprott Co., 93 F. Supp. 496, 499, 
500, 502. 
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The fact therefore that Appellees are independent con- 
tractors and that the employees involved are employed by 
Appellees and not by the producer of goods in commerce, 
is very significant in showing that Appellees’ activity is 
not part of any integrated production process. 

Appellant attempts to attach some significance to the 
contractual arrangement between Appellees and Anaconda. 
We submit that so long as an independent contractor 
relationship exists—and it is admitted by stipulation— 
the details to which Appellant refers, cannot have signifi- 
cant weight—certainly not in Appellant’s favor. The 
fact, for example, that the Union representing Anaconda 
employees may under this contract discuss food and 
lodging matters with Anaconda cannot bind Appellees, 
who must look only to their contract with Anaconda. 
Concerning the quality of food, price and other concerns 
of the Union and Anaconda, a similar situation existed 
in the 7zpton case where the eating facility “met or 
bested the competition in matters of price, food quality 
and size of portions’ (93 F. Supp. 497). 


(2) If Appellees’ Facihties Were Abandoned or Cur- 
tailed, the Meals and Lodging Provided Thereby 
Could Be Presently Obtained Elsewhere. 

Certainly the best, if not the only, significant test to 
determine whether an activity is closely related or directly 
essential, would be the consequences which would follow 
should that activity be curtailed or abandoned. It is closely 
related or directly essential only to the extent that the 
productive process is substantially dependent upon its 
existence. ‘Closely related” or “directly essential’? can 
only mean that the activity is a sufficiently important 
part of the production process, so that its removal would, 
in a substantial respect, prevent or cripple that process. 
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The location of Appellees’ facilities is by no means 
remote or isolated. The District Court found as a fact 
that: 

“TAppellees’] facilities are not remote and _ iso- 
lated to such an extent that it is removed from ordi- 
nary business competition. It is a situation different 
from one in which the activity is located in a remote 
and isolated area where competition is nonexistent.” 


[Tr. 69.] 


Such a finding is amply supported by the evidence, 
most of which is by stipulation. 


In the face of a finding to the contrary, Appellant 
nevertheless refers to the location of the facilities in ques- 
tion as “one of the most remote and isolated parts of the 
country” (App. Br. 11). One wonders what experience 
could cause such a statement concerning a location only 
34 miles over a two-lane paved highway from U. S. 
Highway 365, the main artery between Los Angeles and 
Reno, and all but 6 of such miles being on State Highway 
190. 


The basis of the Womack decision was that it was 
remote and isolated and therefore that feeding of the em- 
ployees was so essential to their work that the preparation 
and serving of meals was necessary to the production of 
timber. In this connection, Judge Carter in his decision 
in the instant case, states: 

“T have given you one extreme. On the other 
hand, we have a different kind of situation here en- 
tirely. We have a mining operation within one mile 
of a small town, an ordinary town. There are some 
cafes nearby in that town and other towns, there 
are good roads from one place to another. So you 
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get away from this picture of isolation, and you have 
a problem that I do not think comes within that rule.” 
[Tr. 164.] 


Some 29, or almost 14% of the Anaconda employees 
live and eat in the surrounding communities, Lone Pine, 
Keeler, Darwin and elsewhere. This is the best possible 
evidence that it is feasible to obtain board and lodging 
elsewhere than at Appellees’ facilities. It is clear from 
the evidence that Lone Pine alone, with numerous restau- 
rants, hotels and boarding and rooming houses, is acces- 
sible and available to provide board and lodging for the 
employees who now board and lodge at Appellees’ facili- 
ties, should such be necessary. Appellant in effect con- 
cedes this (App. Br. 12). Some 10 employees by choice 
live in Lone Pine and commute daily. The fact that 
school children also commute confirms the fact that this 
is not only a possible alternative, but also a usual one. 
Lodging may also be obtained in other communities. 


In excess of 80% of the Anaconda employees do not 
eat at Appellees’ facility. 75% do not live at the facility. 
This means that only some 49 employees would have to 
obtain board and lodging in surrounding communities 
in the event Appellees’ facilities were abandoned. An 
additional 13 who live at the facility but do not eat there, 
would have to find lodging. Almost one half the number 
of employees of Anaconda who would be displaced if 
Appellees’ facility were abandoned, already live and eat 
in the surrounding communities. And sometimes the num- 
ber of employees who reside in Appellees’ facilities is 
as low as 30. 


At least one-half of the employees who utilize Appellees’ 
facilities own their own cars. Assuming that the other 
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half do not own their own cars, it would be quite usual 
to obtain rides with the half that do, or others that regu- 
larly commute from the surrounding communities. In 
addition, transportation to and from Lone Pine, ranging 
in frequency from six times daily to once or twice an 
hour, is available. All of the communities are connected 
by paved two-lane highways, open the year around with 
only rare exceptions which are quickly removed. 


No significant problem with respect to obtaining meals 
or food would exist. Two restaurants already exist at 
Darwin, one of which, among other things, already serves 
steak dinners. In addition, there are two grocery stores 
where food may be obtained. Meals are also available 
in the surrounding communities. 


Thus the facts show without any significant contradic- 
tion that even if Appellees’ facilities were shut down that 
those employees of Anaconda who eat and reside there 
could find presently existing facilities to substitute for 
those provided by Appellees. 


Three employees presently utilizing Appellees’ facilities 
testified that if such facilities were shut down they would 
obtain food and lodging elsewhere. Such an occurrence 
would not affect their employment with Anaconda. One 
owned a home in Darwin where he would move [Tr. 103- 
104, 106-107, 110-111]. 


In any case, the existing facilities, even assuming some 
of them not to be the best substitute for Appellees’ facili- 
ties, would nevertheless be quite adequate as a temporary 
measure pending the obtaining of better facilities. For 
example, even some of the housing facilities which Appel- 
lant claims are the more expensive, are actually within 
the means of the Anaconda employees—certainly on a 
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temporary basis. As of September 15, 1952, these em- 
ployees earned at least from $86.13 to $109.65 per week 
in addition to health and welfare, premium pay and 
other fringe benefits. 


Appellant in its brief quotes the rates for the most 
expensive motel accommodations as being out of the 
question for the “ordinary miner.” Actually this most 
expensive rate upon a daily, not weekly or monthly, basis 
would cost each of two employees $82.50 per month, per- 
haps one-fifth of the monthly income of the lowest paid 
employee. Other accommodations are, of course, much 
lower in cost. 


In addition, many employees who reside and eat at Ap- 
pellees’ facilities upon obtaining employment at the mine, 
frequently leave such facility. Upon doing so, they ob- 
tain lodging and their meals elsewhere without affecting 
their employment with Anaconda. During the month of 
August, 1953, for example, this was done by at least 
three employees without affecting their employment rela- 
tionship. It is obvious therefore that such employees 
could just as well temporarily obtain lodging and meals 
at other places pending their obtaining a permanent loca- 
tion. Appellees’ facilities cannot be in any essential in 
this respect. Indeed, the District Court specifically found 
that the presence or absence of such facilities would not 
be a deciding or important factor in the existence of a 
labor supply. 

The District Court also found that Appellees’ facilities 
are maintained for the convenience of Anaconda employees 
only. 
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It was found, too, that in the event Appellees’ facilities 
were curtailed or abandoned, the employees who might 
leave could be replaced normally within a relatively short 
time. Those who did not leave could obtain lodging and 
meals elsewhere in the vicinity. Lodging has been and 
could be obtained at the housing facilities located at the 
mine by renting or purchasing trailers, or in the neighbor- 
ing communities. Meals, groceries, commissary and simi- 
lar items could be obtained at Lurcott’s store, at eating 
and grocery establishments located in Darwin and in the 
surrounding communities. In any case such facilities, in 
all probability, would respond to any increased demand. 


It was further specifically found by the District Court 
that there would only be a temporary inconvenience to 
the operation of the mine in the event that Appellees’ 
facilities should be curtailed or abandoned entirely. Even 
during this temporary period the effect upon the produc- 
tion at the mine would be insubstantial. In such event 
there would be no significant effect upon total shipments 
from the mine, particularly in view of the stocks of ore 
that are kept in reserve. The correctness of this finding 
is shown by actual experience which is uncontradicted, 
namely, that during the period of a recent strike threat 
some 20 to 25 employees terminated their employment 
without affecting shipments of ore from the mine as a 
result thereof. 
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(3) Even Assuming That Equivalent Facilities Were 
Not Instantly Available Upon the Abandonment or 
Curtailment of Appellees’ Facilities, the Already Ex- 
isting Restaurants, Stores and Housing Facilities 
Could Quickly Mect the Additional Demand. 

In determining whether or not Appellees’ facilities are 
closely related to or directly essential to the production 
of goods for commerce, it is necessary to consider what, 
as a matter of common knowledge and reasonableness, 
would occur in the event of the abandonment or curtail- 
ment of such facilities. Appellant contends that we cannot 
look to what would happen if Appellees’ facilities were 
curtailed or abandoned, citing the Womack case. 


But this is not what Womack says. As quoted by Ap- 
pellant, Womack says, “ it is not what could have 
been the fact, but what actually was the fact, upon which 
iifeme@ecision must rest.’ (132 F. 2d 101, 107.) That 
case thus states that what must be looked to are the 
facts as they are, not what they might be. We do not 
take issue with this statement because it does not—in- 
deed it could not—be construed to hold that the situation 
cannot be looked to as to what would happen if the 
Appellees’ facility were abandoned or curtailed. This is 
part of ‘what the facts actually are.” Otherwise it would 
be impossible to apply the test established by the Act, 
namely, whether the activity is closely related or directly 
essential to the production of goods. 


How else can the significance of an activity be deter- 
mined, except to consider the consequences of its absence. 
It is absurd to say that we can look only at a static situ- 
ation—only the one which exists at the instant of con- 
sideration. A simple example should suffice. If it were 
necessary to determine whether or not a fire department 
were directly essential to the safety of a community, the 
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obvious consideration would be the consequences of not 
having a fire department. Appellant, however, would 
have us conclude that merely because there was no fire 
in progress at the time of the consideration, a fire depart- 
ment is not essential to the safety of a community. The 
only element of any significance is what may happen as 
a matter of common knowledge, if no fire department were 
established. 


Thus in the case cited by Appellants concerning fire- 
men,’ the Court in considering this very question, and as 
quoted by Appellant, said: “. . . in the event they [the 
communities] were destroyed by fire the smooth function- 
ing of the plant would be interrupted” (208 F. 2d 805, 
811). 


In the instant case the facts show there would be no 
such interruption. In addition, Appellant itself relies on 
facts not part of what it says are the “facts as they are,” 
in attempting to make significance out of the fact that 
the facilities were once operated by Anaconda. 


If within a short time following the abandonment or 
curtailment of Appellees’ facilities, substitute facilities, 
not instantly available, should shortly become available, 
it is clear that the abandoned facilities could not possibly 
be directly essential to the production of ore for commerce. 
This is particularly true if facilities, even though not as 
desirable, are nevertheless available during the interim. 
The fact therefore that this potential situation existed 
would be most relevant in determining the question of 
whether the activities of Appellees’ employees are closely 
related or directly essential to the production of goods. 


TGeneral Electric Co. v. Porter, 208 F. 2d 805; cert. den., 347 
Wy Se 9od. 
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The facts show in the instant case that present facilities 
exist to take care of any additional demands resulting 
from the abandonment of Appellees’ facilities. But even 
if this were not the case, facilities are presently available 
which could be readily expanded to accommodate the needs 
of such employees. 


Thus there are presently two existing restaurants in 
nearby Darwin, one of which serves steak dinners and 
which, without any question, would be most happy to 
serve more of such dinners. Both restaurants would un- 
doubtedly expand their fare and hours of operation should 
the demand warrant it. Such expansion is not even 
required in the surrounding communities. However, 
should such expansion be warranted, it would undoubtedly 
immediately follow. 


Judge Carter, in deciding this case, very ably stated 
this concept as follows: 


“Congress passed this law having in mind that 
this is a competitive society. We have free enter- 
prise. They didn’t say so in the statute, but they 
knew that. We assume they had that in mind. So 
what happens? If the Anderson commissary should 
close down, I haven’t a doubt but what the people 
who operate restaurants in the town of Darwin would 
expand their facilities if there was trade coming into 
these other restaurants. If men came and wanted 
meals, I don’t know of any merchant that would turn 
away business that comes to his door, and I haven’t 
a doubt but what if the Anderson operation would 
close down, outside of some slight initial period of 
readjustment, that the needs of the workers in the 
industry could be well taken care of probably right 
in the town of Darwin, not even having to worry 
about these towns 14 to 38 miles away.” [Tr. 164.] 
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(4) Actual Experience Elsewhere With Appellees Type 
of Facility Under Similar Circumstances, Demon- 
strates That Such Facility Is Not Closely Related or 
Directly Essential to the Production of Goods for 
Commerce. 

Expert evidence, which is uncontradicted, establishes 
that the type of facility involved here has become less and 
less frequent as a means for providing food and lodging 
for mining employees. Because of improved roads, better 
transportation and an increased desire for community liv- 
ing, such employees will tend more and more to live in 
communities at considerable distances from their place of 
work. It is frequent that persons employed in mining 
operations will live in communities at a distance of 30 to 
40 miles from their places of work and commute daily by 
automobile, bus or other means of transportation. This 
is most relevant evidence establishing that the activities 
of Appellees’ employees are not closely related or directly 


essential to production of ore for commerce. 


Expert and uncontradicted testimony also establishes 
that on several occasions in mining communities in the 
Western states, facilities similar to those involved here 
and under circumstances similar in material respects to 
those of Appellees’ operation, had been curtailed or aban- 
doned without affecting either the production of the mine 


or the availability of employees. 


Typical of such a situation is the United States Mining 
Co., near Bingham, Utah, which shut down its lodging 
and boarding facility entirely in 1946. In another in- 
stance, an Appellee-type facility under similar circum- 


stances was completely destroyed by fire. It has not been 
rebuilt. The employees in each case who formerly lived 
and ate at the Appellee-type facility continued their em- 
ployment and obtained their lodging and meals elsewhere, 
In some cases, the facilities in nearby towns expanded to 
take care of the increased demand. In others, the em- 
ployees located in communities at some distance from the 
mine and commuted daily. In still others, the employees 
obtained housing facilities and provided their own meals. 
Neither production nor the availability of employees was 
substantially affected [Tr. 71]. 


Another situation is the Mountain City Copper Com- 
pany operation, located about four miles from the town 
of Mountain City, Utah, where a facility similar to that 
of Appellees’ was established. Family facilities—houses 
and apartment units—were available for about 150 fam- 
ilies. About 100 single men obtained lodging and meals 
at a facility similar to Appellees’ operated by an indepen- 
dent contractor. During a period of some 12 years from 
1935 to 1947, the number of persons who utilized this 
facility steadily decreased until at the end of the period it 
had been discontinued entirely and had been taken over by 
a man and his wife who provided lodging and meals 
for 18 to 20 employees. The remaining 75 or 80 were 
lodging and eating elsewhere, or rotating between the 
various facilities in the area. During the same period 
people in the town of Mountain City—population about 
200 in 1935—began taking in boarders. Eventually, there 


were two rooming houses and a hotel operating in the 
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town. The mine facility became unattractive as a business 
proposition. Its discontinuance did not affect the pro- 
duction of the mine. During the period involved the 
number of employees remained at approximately 300 


[Tr. 70-71]. 


In many mining operations, no facilities such as Ap- 
pellees’ have existed at all. Persons employed at such 
mining operations have lived or are living at distances 
ranging from 30 to 38 miles and commute by automobile 
or bus daily to and from the mine. In some cases as 
many as one-half of the employees at the mine will so 
commute. Among several specific instances are the Utah- 
Delaware Mining Company and other mining operations 
in Bingham Canyon, Utah, and the National Tunnel and 
Mines Company, Tooele, Utah [Tr. 71-72]. 


Judge Carter in his opinion in this case stated: 


“T think that this commissary, boarding house, was 
more essential to the mining operation when it first 
started than it is now, and the longer the operation 
progresses there the less essential it will be. It is 
a convenience, a convenience particularly to the type 
of man who has no family or who is willing to leave 
his family and go in and take a job. But I can’t 
find that its operation is essential to the production 
of goods. . . .” [Tr. 164-165.] 


In support of this statement are the following facts: 
In 1945 production at the Darwin mine amounted to 
150 tons per day. There were 6 housing units and 20 
trailers at the mine; and Appellees’ facilities were some- 


what more utilized than today. During 1953, produc- 
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tion was approximately 450 tons per day. There are 
61 housing units and 37 trailers at the mine; and an 
average of 62 persons reside in Appellees’ facilities. 
During this period employment has correspondingly in- 
Greased at the mine [Tr. 72]. 


It is difficult to see, under the facts of this case, how 
it can seriously be urged that Appellees’ facilities are 
closely related and directly essential to the production of 
goods. The overwhelming evidence in the case is directly 
to the contrary. In most respects the evidence is uncon- 
tradicted. Appellee’s facilities are a matter of convenience 


and not of necessity. The District Court so found. 


Appellant’s major effort is to extend the holding in the 
Womack case to the quite different factual situation of 


this case. 


That case, however, does not warrant the finding urged 
by Appellant. In addition, the principal basis for the 
holding in that case was removed by the later decision of 
the United States Supreme Court in the J/cLeod case. 
Furthermore, the 1949 amendment to Section 3(}), which 
section controls this decision, both by its plain wording 
and by its very explicit legislative history, requires that 
the judgment of the District Court be affirmed. 
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Assuming the Act Were Held to Cover the Activities 
of Appellees’ Employees, Appellees’ Business Is 
Exempt as a Retail or Service Establishment 
Within the Meaning of Section 13(a) (2). 


We believe that the facts in this case clearly warrant 
a holding that the Act was not intended to cover the 
activities of Appellees’ employees and that the District 
Court’s decision in this respect should be affirmed. In the 
event, however, that this Court should find that the Act 
does cover such activities, Appellees’ operation is never- 
theless exempt as a retail and service establishment within 
the meanme of Section 13(a) (2). 


A. In the Event the Court Should Find Coverage, It Can 
Then Consider the Application of Sections 13(a)(2) and 


(1). 


Although Judge Carter also found that Appellees’ oper- 
ation was a retail and service establishment under that 
section [Tr. 165], no findings were made on this issue 
or on the issue involving Section 12(a) (1), discussed 
below, because such findings were unnecessary in view 
of the finding on the coverage question. 


We submit, however, that such questions may be de- 
cided upon the basis of the present record without the 
necessity of remanding the case to the District Court for 
retrial on this question, with consequent time and expense 
to the parties involved. In both the Answer [Tr. 13] 
and in the Pre-trial Stipulation and Order, the issues 
concerning the application of Sections 13(a) (2) and 
eta) (1 ot the ict were raised) ir. 30-31 and e339 
The parties proceeded to trial on the basis of all three 
issues. Both parties presented their case upon the basis 
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@meneissues raised by Section 13(a) (2) and 13(a) (1), 
as well as on the question of coverage [Tr. 148-161]. 


The evidence concerning the exemption questions is 
established by stipulation or by uncontradicted evidence. 
A substantial part of the evidence is documentary [Def.- 
App. Exhibits A through H, inclusive]. 


Under these circumstances should this Court find that 
the Act covers the activities of the employees involved 
here, it can then consider the application of Section 
13(a) (2) and 13(a) (1) upon the basis of the present 
record. 


Thus, in Sbicca-Del Mac v. Milius Shoe Co. (8th Cir. 
1944), 145 F. 2d 389, the Eighth Circuit Court of Ap- 
peals stated: 


“The trial court made no findings of fact nor con- 
clusions of law, as required by Rule 52(a) of the 
Rules of Civil Procedure, upon the defenses of ouster 
and waiver. Since the facts relied upon to support 
these two defenses are in the record and undisputed 
we shall not remand the case for this reason alone 
but will in the exercise of our jurisdiction under such 
circumstances consider and determine them. See 
Mayo v. Lakeland Highlands Canning Co., 309 U. S. 
lO 216, 60 S. Ct. 577, 84 L. Ed 774; Helfer v. 
®Worona Products, 8 Cir., 127 F. 2d 612; Knapp v. 
Imperial Oil & Gas Products Co., 4 Cir., 130 F. 2d 
es ilimentz v. Hurwitg~/6 U.S, App. D.C. 66, 
iso 8. 2d 796: Brown vy. Ouinland, Inc., 7 Cir., 138 
F. 2d 228, 229; Bowles v. Russell Packing Co., 7 
in, 140 FB. 2d 354.” 


Sbicca-Del Mac v. Milius Shoe Co., 145 Fed. 2d 
389, 400. 
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In Flotation Systems v. United States (9th Cir. 1943), 
136 F. 2d 483, this Court stated: 


“In its answer Flotation pleaded by way of offset 
the sum of $705.72 paid by it in discharge of certain 
bills which it was said Pollia should have, but did 
not, pay. Flotation offered evidence in support of 
this offset, and so far as we can see there is no 
countervailing proof. The court made no finding on 
the subject and no award. On the appeal counsel 
for Flotation has insisted that it was entitled to 
credit for this amount, whereas counsel for Pollia 
has failed to discuss the subject at all. We conclude 
that an offset against the judgment in the sum of 


$705.72 should have been allowed. . . .” 
Flotation Systems v. United States, 136 F. 2d 483, 
484. 


B. The Evidence, Which Is Uncontradicted, Clearly Shows 
That Appellees’ Facility Is a Retail or Service Establish- 
ment Under Section 13(a)(2). 


Section 13(a)(2) of the Act provides: 


osEC, 13. (a) Whe provisions of sections 6 and 7 
shall not apply with respect to . . . (2) any em- 
ployee employed by any retail or service establish- 
ment, more than 50 per centum of which establish- 
ment’s annual dollar volume of sales of goods or 
services is made within the State in which the estab- 
lishment is located. A ‘retail or service establish- 
ment’ shall mean an establishment 75 per centum of 
whose annual dollar volume of sales of goods or 
services (or of both) is not for resale and is recog- 
nized as retail sales or services in the particular in- 
dustry ; . 
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This definition sets up three criteria to determine what 
constitutes a retail or service establishment: 


(1) More than 50% of the establishment’s annual 
dollar volume of sales of goods or services must be made 
in California. 


(2) 75% or more of the establishment’s annual dollar 
volume of sales of goods or services, or both, must not 
ise tor resale. 


(3) 75% or more of the establishment’s sales or serv- 
ices must be recognized as retail sales or services in the 
particular industry. 


The first two of these criteria have been established 
by the Stipulation of Facts and incorporated in the Find- 
ings of Fact [Tr. 73] which provide: 

“(18) All of defendants’ annual dollar gross in- 
come at their Darwin operation results from the 
furnishing of goods and services within the State of 
California. 

“(19) All of the meals served, goods sold or lodg- 
ing furnished by defendants at their Darwin oper- 
ation are to persons who consume such meals or 
goods or utilize such services in the Anaconda area 
and within the State of California.” 


With respect to the third requirement, namely that 75% 
or more of the annual dollar volume of sales of goods or 
services must be recognized as retail sales or services in 
the particular industry, Appellees have introduced the 
following evidence, which is uncontradicted: 


(a) The testimony of the Secretary and General Coun- 
sel of the National Restaurant Association who testified 
that his Association represented approximately 80% of the 
total dollar volume of the restaurant industry in the 
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United States; that he was familiar with Appellees’ type — 
of operation; that Appellees were members of his Asso- 
ciation; that the term “retail sale or service’ has a recog- 
nized meaning in the restaurant industry; that such term 
is defined as the sale or service of a meal to the consumer, 
and generally consumed on the premises of the establish- 
ment; that Appellees’ sales and services are included within 
this definition and are recognized and known as retail 
sales and services in and by the restaurant industry; that 
the type of establishment operated by Appellees was part 
of the restaurant industry and participates in the activities 
of the Association in the same maaner as its other types of 
operations; that Appellees’ and similar operations are 
treated as part of the restaurant industry for the purposes 
of publications, conventions and other activities. Various 
documents were introduced as further proof of the fore- 
going [Tr. 148-154; Def.-App. Exhibits A to E inclu- 
sive |. 

(b) It was stipulated that the Secretary of the South- 
ern California Restaurant Association would testify sub- 


stantially the same with respect to the Southern Califor- 
nia area® [Tr. 150, 160-161; Def.-App. Exhibit H]. 


(c) Testimony and documents establish that the United 
States Bureau of Census in its 1948 Census of Business 
and in its proposed 1953 Census of Business placed 
Appellees’ type of activity in the category of a retail 
trade [Tr. 152-153; Def.-App. Exhibit F]. 


(d) Testimony and documents were introduced to show 
that the United States Office of Price Administration, 


8Appellant’s staternent (App. Br. 8) that only one witness testi- 
fied on this subject is therefore incorrect. 
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during the period of its existence, included Appellees’ 
type of establishment in its survey and compilation of 
statistics concerning the restaurant industry [Tr. 153-154, 
Def.-App. Exhibit G]. 


This evidence shows that the trade associations of 
which Appellees are a part, both national and state. the 
United States Census Bureau and the United States Office 
of Price Administration during its existence, all recognize 
that Appellees’ sales and service are retail sales or services 
in the industry of which Appellees are a part. 


Appellant did not introduce a single item of evidence 
to rebut this proof. Appellant did introduce its Exhibit 
Seecerprctative Bulletin; Part 7/79, Title 29, Chap. V, 
Code of Federal Regulations, presumably for the pur- 
pose of showing that the Administrator of the Act had 
found that Appellees’ type of operation was not so recog- 
nized. It completely fails to do so. In the first place, no 
evidence whatever was introduced by Appellant to show 
that the Administrator had even made an investigation 
or determination which would cover Appellees’ type of 
operation. There is nothing to show that the Adminis- 
trator himself does not consider Appellees’ activities to 
be recognized as a retail sale or service in the industry. 
Furthermore, it should be noted that the question is not 
whether the Administrator recognizes the activity as a 
retail sale or service. The criterion is whether or not the 
activity is so recognized in the industry. The Adminis- 
trator himself has made no finding that it is not. 


The Act and the Congressional history on the subject 
have not confined the evidence on this question. On the 
contrary, the Congressional history is conclusive that the 
question is not to be decided by the Administrator alone, 
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by trade organizations alone, or by any other persons or 
organizations alone, but rather that all evidence which 
would bear upon this issue should be considered by the 
Court. 


Senator Holland, who was the sponsor of the amend- 
ment to Section 13(a), which was adopted by Congress, 
said in debate on the amendment: 


“Mr. Douglas: I understand that the interpreta- 
tion which would be made would be that given to 
‘retail sale’ by a trade association. 

Mr. Holland: That is one criterion, of course; 
but I do not believe the Senator from Illinois, and 
certainly not the Senator from Florida, would wish 
to delegate full authority in the matter to a trade 
association or any other interested group. 

Mr. Douglas: Its interpretation would be very 
persuasive, would it not, even if not controlling? 

Mr. Holland: Yes, it would be quite persuasive.” 
(959 Cong, ec. p. 125015) 


“Mr. Holland: .. . The question is what consti- 
tutes a retail sale and what constitutes service, and in 
each case that is not defined in the Act, but instead is 
defined variably in various industries, by determin- 
ing what are the habits and practices in the industry. 

Mr. Aiken: Let me put the question in another 
way. Why are these words necessary to the amend- 
ment, and in what way do they strengthen and clar- 
ayant 

Mr. Holland: They make it very clear, crystal 
clear, that no one standard can apply to every type 
of business, but that the standard we are trying to 
write is to give weight to a certain type of sale, which 
is a bona fide retail sale, and for the determination 
of that the Administrator and the courts, as well 
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as the people who are in business, are warned that 
the rules prevailing in the business, the understand- 
ing of the term in the business, would apply with 
complete knowledge that the same understanding may 
not apply in different businesses, because the same 
standard or rule cannot at all be safely applied to all 
businesses.” 


(95 Cong. Rec. p. 12510.) 


All the evidence in this case supports the finding that 
Appellees’ operation is recognized as a retail sale or serv- 
ice in the industry. This evidence is substantial and 
stands uncontradicted and unrebutted. At least two- 
thirds of the necessary proof on this question was stipu- 
lated, and the remaining one-third was established by sub- 
stantial, uncontradicted evidence. 


Prior to its amendment in 1949, Section 13(a)(2) of 
the Act provided: 

“The provisions of Section 6 and 7 shall not apply 
with respect to . . . (2) any employee engaged 
in any retail or service establishment the greater part 
of whose selling or servicing is in intrastate com- 
merce.” 


The Administrator was strongly criticized in Congress, 
prior to the adoption of the 1949 amendments, for his 
erroneous conclusions as to what constituted a retail or 
service establishment under this section. The Adminis- 
trator had gone so contrary to recognized concepts of a 
retail transaction that Congress in the 1949 amendments 
established specified criteria to be applied in determining 
this question. 


There can be no doubt that the type of operation in- 
volved here is within the retail or service exemption, even 
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assuming coverage. The legislative history resulting in 
the amended Section 13(a)(2) is clear. 


The text of the House Managers’ Statement® reporting 
on the House-Senate conference bill which contained the 
1949 amendments as adopted, includes the following: 


“EXEMPTIONS 
“General statement—The House bill substantially 
revised Section 13(a)(2) of the Act relating to re- 
tail and service establishments. Bi 
* * * * * * * * 


“Retail and service establishments—Both the 
House bill and the Senate amendment contained an 
identical amendment providing for an exemption for 
retail and service establishments (Sec. 13(a)(2)). 
The amendment was continued in the conference 
agreement. 


“The amendment (Sec. 13(a)(2)) agreed to in 
conference clarifies the existing exemption by de- 
fining the term ‘retail or service establishment’ and 
stating the conditions under which the exemption 
shall apply. This clarification is needed in order to 
obviate the sweeping ruling of the Administrator and 
the courts, that no sale of goods or services for bus- 
iness use is retail. See Roland Electrical Co. v. 
Walling (326 U. S. 657; McComb v. Diebert (E. D. 
Pa. 1949), 16 Labor Cases, Par. 64,982; McComb 
v. Factory Stores (81 F. Supp. 403 (N. D. Ohio 
1948)). 

“Under paragraph (2) of Section 13(a) as agreed 
to in conference, an establishment is an exempt retail 
or service establishment if it meets three tests: 


®House of Representatives Report No. 1453, 81st Congress, Ist 
Session, October 17, 1949. 
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“First, over 50 per cent of the establishment’s 
sales by annual dollar volume of goods or services 
must be made within the state in which the establish- 
ment is located. The requirement that the greater 
part of the selling or servicing be in intrastate com- 
merce, found in the present law, is eliminated be- 
cause of the tendency of the courts to hold that many 
sales or services made or performed within a state 
are not intrastate sales or services. See Kirschbaum 
v. Walling (316 U. S. 517, 526); Boutell v. Walling 
(327 U. S. 463, 467). Under the new test, if the 
sales are made within the state in which the estab- 
lishment is located, it is immaterial that the sales 
(a) are made pursuant to prior orders from custo- 
mers, (b) contemplate the purchase of goods by the 
establishment from outside the state to fill custo- 
mers’ orders, or (c) are made to customers who are 
engaged tn interstate commerce or in the production 
of goods for interstate commerce. In this connection, 
see Walling v. Jacksonville Paper Co. (317 U. S. 
564). 


“The second test provides that in order for an es- 
tablishment to be exempt, not less than 75 per cent 
of its annual dollar volume of sales of goods or serv- 
ices (or both) must not be for resale. In other 
words, at least three-fourths of the goods or services 
(or both) sold must be to purchasers who do not 
buy for the purpose of reselling. Normally, goods 
are to be considered as sold for resale even though 
the purchaser sells them in an altered form. a 


“The third test provides that 75 per cent of the 
establishment’s annual dollar volume of sales of goods 
or services (or of both) must be recognized in the 
particular industry as retail sales or services. Under 
this test any sale or service, regardless of the type 
of customer, will have to be treated by the Admin- 
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istrator and courts as a retail sale or service, so long 
as such sale or service is recognized in the particular 
industry as a retail sale or service. Thus, the sale 
by a farm implement dealer of farm machinery to 
a farmer will be retail if the sale is recognized as 
retail in such industry. So, too, sales by the grocery 
store, the hardware store, the coal dealer, the auto- 
mobile dealer selling passenger cars or trucks, the 
clothing store, the dry goods store, the department 
store, the paint store, the furniture store, the drug 
store, the shoe store, the stationer, the lumber dealer, 
etc., whether made to private householders or to 
business users, will be retail so long as they are 
recognized as retail sales or services in such indus- 
tries. Likewise, sales or services of hotels, restau- 
rants, barber and beauty shops, repair garages, filling 
stations and the like, whether made or rendered to 
private householders or to business customers, will be 
retail so long as they are recognized as retail sales 
or services in such industries. 


“The location of the establishment, whether in an 
industrial plant, an office building, railroad depot, or 
a Government park, etc., will make no difference mn 
the application of the exemption. So \ong as the es- 
tablishment meets the tests described above, it will 
be excluded from the minimum wage and overtime 
provisions of the Act.” 


House Managers’ Statement (House of Repre- 
sentatives Report No. 1453, 81st Congress, Ist 
Session, October 17, 1949; 95 Cong. Rec. 14931- 
14932, October 18, 1949). 


Senator Holland, who sponsored the adopted amend- 
ment, had the following to say concerning it: 


“Mr. Holland: The amendment which we have 
introduced has been a product of several months’ 
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work and discussion. It was placed in its present 
form some two months ago and has had wide circu- 
lation. I have had numerous inquiries as to its 
effect upon various situations and its effect upon 
various court decisions. I have been asked the fol- 
lowing questions: 


* * * x * * * 2 


“Question. What type of service establishments 
would the proposed amendment exempt? 


“Answer. Generally, restaurants, hotels, repair 
garages, watch-repair establishments, beauty parlors, 
barber shops, hospitals, farm equipment repair shops, 
laundries, dry-cleaning establishments, valet shops, 
battery shops, refrigerator repair shops, typewriter 
repair shops, taxicab companies, exterminator serv- 
ice companies, and other establishments performing 
local services. 


“Question. Is there any doubt about the applica- 
tion of the existing retail and service establishment 
exemption in the law to hotels? 


“Answer. Yes. Applying the philosophy of the 
Roland decision, there is doubt whether a hotel en- 
gaged primarily in serving commercial travelers or 
business customers, is exempt. 


“I may say in amplifying that statement in my 
prepared remarks, Mr. President, that I have already 
mentioned, during the Colloquy, the fact that there 
are at least two other reasons why the hotel and 
restaurant people are most apprehensive. The first 
of those is the ruling of the Federal court to the effect 
that a restaurant which 1s located within or near a 
factory, and which primarily is serving the employees 
of the factory, but which is also serving the general 
public who come there, and at the same price, can- 
not be exempted, even though its business 1s entirely 
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separate and it 1s run by persons who have no con- 
nection at all with the manufacturing business.” 
* * * * « x * * 


“Mr. President, the pendency of these two matters 
which I have mentioned, plus the uncertain effect of 
the Roland decision, have presented such a situation 
to the hotel people and the restaurant people that 
they do have apprehension and they have every justi- 
fication for being anxious as to what their status is, 
and for asking that their status be clarified as this 
Act is being amended. 

“Question. Have the courts ever held that a hotel 
or restaurant was not entitled to the exemption? 

“Answer. Yes. It has been held that a restaurant 
located in a factory, operating as an independent 
establishment and wholly unconnected in ownership 
and management with the factory, was not entitled 
to the exemption, notwithstanding that the restaurant 
sold and served its food directly to the employees of 
the factory and others of the general public. Mc- 
Comb v. Factory Stores (81 F. Supp. 403 (N. D. 
Ohio, 1948)). The exemption was denied on the 
basis of the decision in the Roland case.” 


95 Cong. Rec. pp. 12505-12506. 


Additional quotations from the legislative history con- 
cerning the amendment to Section 13(a)(2), including 
a statement by Senator Taft, are set forth in the Ap- 
pendix, pp. 4-8. 


It was the stated purpose of Congress that the term 
“retail” be applied in its customary and usual sense. It 
was for this reason that the industry test was applied. 
The Administrator had so distorted this term in its reg- 
ulations and bulletins that Congress felt it was necessary 
to re-establish specifically its original meaning. 
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In the instant case, Appellees’ facilities were available 
to the public and were utilized by other than employees 
of Anaconda, to a limited extent. The legislative history 
makes it clear, however, that there is nothing in the 
criteria established by Section 13(a)(2) which requires 
that the service should be principally to the general public. 


The facts are stipulated that each employee and each 
guest, visitor or member of the public pays the stated 
price for meals. The sales are made directly to the em- 
ployees, who then pay for such meals. The fact that 
Anaconda may pay a sum to Appellees in the event the 
gross profit falls below a certain figure, is not a material 
consideration. Furthermore, there is no guarantee of 
net profit. The criteria established by the Act are whether 
or not 75 per cent of the annual dollar volume of sales 
of goods or services is for resale and is recognized as 
retail sales or services in the particular industry. It is 
the nature of the sale that is the significant factor. The 
annual dollar volume has reference to the return from 
these sales from whatever source. 


If the three specified criteria are met, the operation 
constitutes a retail or service establishment under Section 
fa)(2). The extraneous factors referred to by Appel- 
lamercannot afiect this result. 


It is clear from the requirements of Section 13(a) (2), 
explicitly confirmed by the legislative history resulting in 
the amendment of that section, that Appellees’ establish- 
ment is a retail and service establishment. Of the three 
criteria, two have been established by stipulation; the 
third has been established by substantial and wholly un- 
contradicted evidence. Therefore, should the Court deter- 
mine that the Act covers Appellees’ employees, Appellees 
are nevertheless exempt under Section 13(a)(2). 
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Assuming the Act Were Held to Cover the Activities © 
of Appellees’ Employees, Appellees’ Employees 
Are Exempt Under Section 13(a)(1) of the Act. 


Section 13(a)(1) provides: 


“The provisions of Section 6 and 7 shall not apply 
with respect to (1) any employee employed in a bona 
fide executive, administrative, professional, or local 
retailing capacity, or in the capacity of outside sales- 
man (as such terms are defined and delimited by 
regulation of the Administrator) ; oa 


The Administrator of the Act in this section was given 
specific authority to establish the criteria for this exemp- 
tion. He has done so as follows: 


“The term ‘employee employed in a bona fide 
= + =" local retailing capacity, in Section 13a) 
of the Act, shall mean any employee: 


“(a) who customarily and regularly is engaged 
in: 

(1) making retail sales of goods or services 
of which more than 50 per cent of the dollar vol- 
ume are made within the state where his place of 
employment is located, or 


(2) performing work immediately incidental 
thereto, such as the wrapping or delivery of pack- 
ages; and 

(b) whose hours of work of a nature other 
than that described in paragraphs (a)(1) or 
(a)(2) of this section do not exceed 20 per cent 
of the hours worked in the workweek by non- 
exempt employees of the employer.” 


Regulations, Part 541, Section 541.4, Title 29, 
Chap. V, Code of Federal Regulations, 
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In view of the facts, most of which have been stipulated, 
and the uncontroverted evidence, it is quite clear that 
each of the employees of Appellees are exempted accord- 
ing to the tests established by this section. The duties 
of such employees are described in the Stipulation of 
Facts [Tr. 27-29], which were incorporated in the Find- 
ings of Fact [Tr. 66-68]. 


It has also been stipulated and found that more than 
50 per cent of the dollar volume of sales of goods or 
services are made within the State of California, the 
Place of employment [Tr. 29, 73]. There can be no 
* question that each employee performs work immediately 
incidental to, indeed directly involved in, the sale of such 
goods or services. Not only 80 per cent, but 100 per cent, 
of the hours of work are involved in such activities. 


Therefore, even according to the definition of the Ad- 
ministrator himself, each of such employees is exempt 
{rom the requirements of Sections 6 and 7 under Section 


fo(a)(1). 
Conclusion. 


For the foregoing reasons, we submit that: 


(1) The Act does not cover the activities of the em- 
ployees of Appellees in this case. 


(2) Even if such activities were held to be covered by 
the Act, Appellees’ operation is exempt as a retail and 
service establishment under Section 13(a)(2) of the Act. 


(3) Even if the activities of Appellees’ employees were 
held to be covered by the Act, each of the employees of 
Appellees is exempt as engaged in a local retailing ca- 
pacity under Section 13(a)(1) of the Act and the regu- 
lations of the Administrator thereunder. 
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Therefore, the action of the District Court in dismiss- 
ing the complaint and denying injunctive and other relief 
should be affirmed. 


Dated November 19, 1954. 
Respectfully submitted, 


Gipson, DUNN & CRUTCHER, 
WILLIAM FRENCH SMITH, 
JAMES J. RYAN, 
By WILLIAM FRENCH SMITH, 
Attorneys for Appellees. 


APPENDIX. 


The Effort to Continue the Law as It Had Been Inter- 
preted, Was Specifically Rejected by the Defeat 
of an Amendment Designed to Accomplish This 
Result. 


“The clerk read as follows: 


Amendment offered by Mr. Javits: On page 4, 
line 21, strike out the words ‘in any closely related 
process or occupation indispensable to the produc- 
tion thereof, in any State.’ and insert ‘or in any 
process or occupation necessary to the production 
thereof, in any State.’ 


“Mr. Javits. Mr. Chairman, the purpose of this 
amendment is very simple. It is to test whether or 
not the Lucas substitute is really a restrictive bill or 
whether it is a clarifying bill. 


“Mr. Chairman, it is estimated that this little word 
‘indispensable’-—a remarkably restrictive word in any 
statute—that this little word ‘indispensable’ may 
throw as many as 750,000 employees in the United 
States who, by all previously accepted standards, 
are engaged in interstate commerce out from under 
the protection of the minimum-wage law Mr. Chair- 
man, that danger applies particularly to clerical and 
office employees, maintenance and service employees, 
repair-service employees, business-service employees, 
and many others. They will be left by the Lucas 
substitute completely at the mercy of a word which 
is apparently picked because it is of the utmost 
restriction and not because it is clarifying. 


* 2 * * * * * * 
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“Mr. McConnELt. The whole idea we have op- 
posed here is the theory of bringing in certain types 
of people who were never intended to be brought in 
when this act was written. This is an effort to 
clarify that. Do you consider window cleaners to 
be in interstate commerce? 


“Mr. Javits. When employees are working for 
a company that is engaged in interstate commerce 
and their work is necessary to that commerce, they 
should be covered by the act. Please note that I am 
seeking only to continue existing law by my amend- 
ment. 


“Mr. McConnect. I think that is stretching it. 


*« * * * * * * * 


“Mr. JAcozps. I wish to say to the gentleman 
that I support his amendment and I want to en- 
dorse what he says when he says it is a test of 
whether or not those who are talking about leaving 
people out of coverage really want to support com- 
plete coverage that was in the old act. 


x x * * * * * xf 


“Mr. JAvits. All I am trying to do by my amend- 
ment is to restore the language of the act which 
has been thoroughly interpreted. What you are 
seeking to do here by the substitute is something 
that no one has argued for before, because, unless 
Members vote for my amendment to restore basic 
coverage of the Lucas substitute back to the cover- 
age of the act as it stands now, it is definitely an 
effort to take thousands and thousands of employees 
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out from under this act who should not be out from 
under it. This is the acid test. This will tell us 
whether or not the proponents of the Lucas sub- 
stitute are serious when they say it is clear and pre- 
cise and clarifying, or whether their intention really 
is to restrict the operation of the present law and to 
take thousands of people out from under the pro- 
tection of the Fair Labor Standards Act, as indeed 
this word ‘indispensable’ in the Lucas substitute will 
do. 


“The CHAIRMAN. The question is on the amend- 
ment offered by the gentleman from New York [ Mr. 
Javits]. 


“The question was taken; and on a division (de- 
manded by Mr. JAvits) there were—ayes 88, noes 
109. 


“Mr. Javits. Mr. Chairman, I demand tellers. 
Tellers were ordered; and the Chairman appointed 
Mr. Lucas and Mr. JAvits to act as tellers. 


“The Committee again divided; and the tellers 
reported there were—ayes 91, noes 133. 


“So the amendment was rejected.” 
(95 Cong. Rec. 11216-11217.) 


Be ao 


Additional Quotations From the Legislative History 
of the Amendment to Section 13(a) (2) of the Act. 


Senator Taft, in debate upon the adopted amendment, 
said: 

“Mr. Taft: . . . It is true that the Wage-Hour 
Administration, with the assistance of the courts, has 
steadily encroached on the exemption which was con- 
tained in the original act relating to retail establish- 
ments. 

2k 2 2k 2 x 2 * 


“What is a retail establishment? I think everyone 
knew what a retail establishment was, and there were 
included in the list those who sold automobiles one 
by one, those who sold farm machinery to farmers. 
Retail stores of all kinds, hardware stores, the or- 
dinary laundry, all but the most exceptional laundry, 
in the minds of all of us are retail establishments. 
Those are the establishments Congress intended to 
exempt. But what has happened under the law is 
that the Administrator has found new ways of en- 
croaching on the exemption. 

* * * * * * * * 


“Under this concept, the Administrator, with some 
support from the courts, made rulings in the case of 
those selling automobiles, under which, if I buy an 
automobile for my own use, for ordinary pleasure 
purposes, that is a retail sale, but if an automobile 
salesman sells a truck to a commercial establishment, 
that is not a retail sale. He does not dare say it is a 
wholesale sale, because we all know it is not a whole- 
sale sale. He says it is a nonretail sale. Under that 
concept he has gradually excluded a large number 
of dealers on the theory that the test is the pur- 
pose of the use to which the article is to be put, 
and if it is to be used in a business instead of in 
a home, it is a nonretail sale. 
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“In the case of those who sell farm machinery, 
the Administrator is implying, with the assistance of 
the courts, that a farm machinery dealer who sells a 
tractor or a plow to a farmer is not a retail estab- 
lishment, because the farmer is not going to use the 
article just for his own pleasure, he is going to use 
it to plow the land and make crops which are then 
to be passed on by him, sold to somebody else. 


“Tt is said that a man may sell only in small lots, 
in an ordinary retail sale, as a retail store, yet if he 
sells to a factory, and the factory is not going to 
consume the articles, but use them as tools in the 
factory, that is not a retail sale. In that way the 
Administrator has gradually encroached in this whole 
field, until all stores are doubtful today whether or 
not they are going to be retail establishments for 
many months to come. 


“Let us take a stationery store which sells legal 
forms, and all kinds of stationery. The Adminis- 
trator says if those forms are sold to a lawyer who 
is using them in his business, that is not a retail sale, 
because the purpose of the buyer is not to consume 
them; it is to use them in his business. 

“Take a furniture store which sells furniture. It 
would not be a retail furniture store if it should sell 
a certain amount of furniture for office use to people 
who use the furniture in offices. That concept, to my 
mind, is utterly erroneous, and it has resulted in a 
steady encroachment against the retail establishment, 
until many retail establishments do not have the 
faintest idea whether or not they are to remain 
retail establishments and be exempt under the Act.” 
95 Cong. Rec. pp. 12515-12516. 

“Mr. Holland: So, too, sales by the hardware 
store, the coal dealer, the automobile dealer, the 
dry goods store, the paint store, the furniture store, 
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the stationer, and so forth, whether made to pri- 
vate householders or to business users, will be re- 
tail, so long as they are not for resale and are re- 
garded as retail sales or services in such trades. 
Likewise, the services of hotels, restaurants, repair 
garages, filling stations, and the like, whether ren- 
dered to private householders or to business custo- 
mers, will be retail so long as they are regarded 
as retail services in such trades. No longer will it 
be possible for the Administrator to rule, as he has 
under the present law, that if a drug store sells drugs 
to a physician or hospital, the sale is not retail, but 
if it sells drugs to a private household consumer, 
the sale is retail; or that if an automobile dealer sells 
aetruck to the local butcher, baker, or grocerwine 
sale is not retail, but if he sells a passenger car to 
a private consumer, the sale is retail. an 

2 * S * * * “ * 


“Anyone opposing the proposed amendment must 
necessarily take the position that Congress, in grant- 
ing the retail and service establishment exemption, in- 
tended to reject what is traditionally recognized as 
a retail sale or service in industry, and to adopt an 
arbitrary concept of what is retailing or servicing 
which has no meaning in industry. 

“T call particular attention to that. The Congress 
used the terms ‘retail’ and ‘service establishment’ in 
their customary meaning, in their customary applica- 
tion, as they were customarily understood in the vari- 
ous industries of the nation. How anyone now could 
oppose the giving of that concept to complete reality 
through this amendment, I fail to see, because it 
would simply carry out clearly what was the inten- 
tion and objective of those who offered the original 
Act, and those who voted for it and brought it to 
passage. 
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“The industry recognition test which we have pro- 
posed is a simple one. ni 


95 Cong. Rec. 12502. 


“Mr. Holland: Mr. President, the doubt arose 
because the Administrator and the courts, includ- 
ing the United States Supreme Court, ruled that 
the sale of goods and services for business use, as 
distinguished from family or household use, was not 
retail. I cited several cases which I shall read into 
the record at this time, though I do not propose to 
weary the Senate by quoting from the cases: 


Boland Flectricde Co. v. Waltmg (326 U. S. 
647); Boutell v. Walling (327 U. S. 463); Martino 
v. Michigan Window Cleaning Co. (327 U. S. 173); 
McComb v. Deibert (E. Dist. Pa. 1949), 16 Labor 
Cases, par 64,982. 


“The Administrator’s position is succinctly sum- 
marized in his 1948 annual report to Congress, page 
119, in which he says: 

‘The basic test in determining whether a sale is 

a retail sale, is the purpose of the buyer. A trans- 
action in which goods are bought for personal use 
by a private consumer, is a retail sale; the sale of 
goods for resale or other business use or, in gen- 
eral, for use by any purchaser other than the pri- 
vate consumer, is a nonretail transaction.’ 


“This ruling of the courts and the Administrator 
was completely novel and theretofore unheard of in 
any of the retail trades. The ruling meant that the 
following sales would not be retail: 

‘By a farm implement dealer to farmers for 
business purposes rather than for personal use; 
by an automobile dealer of trucks for business use; 
by a hardware store to business customers; by a 
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coal dealer to apartment houses; and by a dry 


goods store, a paint store, a furniture store, a sta-_ 


tioner, a lumber dealer, and many of the other 
countless retailers in the nation to business custo- 
mers. (Supplemental Views of Senators TAFT 
and DoNNELL in S. Rept. No. 640, 81st Cong., Ist 
Session, the Senate Labor Committee Report on 


S. 653, p. 9). 


“These rulings, and the few decisions which have | 


been based upon them, together with the more 
strained rulings which have resulted from those de- 
cisions, have brought about the present situation, 


which I think compels the Congress to pass clarify- - 


ing legislation.” 


Cong. Rec. p. 12496. 


